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Abstract

The article deals with juridical nature of institute of pardon, its criminal legal
and procedural aspects in the light of provisions of constitutional principle of the
presumption of innocence — with comparative legal approach, shows separate
inappropriate provisions of the Criminal and Criminal Procedure Codes of
Ukraine which contradict constitutional principle of presumption of innocence and
offers the method of removal of this non-compliance.

KPUBUYHOITPABHU U KPUBUYHOIIPOLUECHU ACIHHEKT
NHCTUTYTA HIOMUJIOBABA Y OJHOCY HA YCTABHHU
HNPUHIUII IPE3YMIINUJE HEBUHOCTH

AncTpakTt

YV unanky ce pasmampa npasna npupooa UHCMUMYMA NOMUTOSARA, Fe208U
KPUBUUHONPAGHU U KPUBUYHONPOYECHU ACHEKMU Y CKIAOYy A MeCMOM U 3Hayajem
VCMAsHO2 NPUHYUNA NPe3yMIyuje HeBUHOCMU — YNOPEeOHONPABHOM MemOOOM,
nokaszyjyhu wuecaznachocm usmelly nojeounux oopedaba Kpueuunoe 3akoHuxa
Yrpajune u Kpusuunonpoyecnoz 3axonuxa Yxpajume c jeone cmpane, u ycmagnoz
npuHyuna mpeymnyuje HesOHocmu ¢ Opyee cmpeHe, U npeonaxce ce HAYUH
npesasunaxtcerbd ne HecaznacHOCmu.

YT'OJIOBHO-ITPABOBOM M YT'OJIOBHO-ITPOIIECCYAJIbHBIN
AIIEKTBI MHCTUTYTA IIOMNJIOBAHUA B COITIOCTABJIEHUHN
C KOHCTUTYINOHHBIM IMPUHIOMUIIOM ITPE3YMIIIINHN
HEBMHOBHOCTHA

Pe3rome

B cmamuve pacemampueaenmcst npaeoeast npupoda UHcmunyma nomuloearnusl, e2o
yzonoeno-npa@oeoﬁ u yZOJZOGHO-npOLl@CC)/aJZbellZ acnekmsl 6 ceéeme NOJLONCeHUL
KOHCMUmMyYUoOHHO20 npuHyuna npeymnyuu HesuHoeHocmu — C CpaeHUmMelIbHo-
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npaesoesvim I’lOOXOOOM, NOKA3bIBACMCS.  HeCOOMBEMCmaEUe OMOeIbHbIX NOJLONCEHULL
Yeonosnozo u Yzozzo%o-npoueccywwnoeo KOOEKCo8 YKpaquz KOHCMUmyyuoHHOM)
npuryuny npesymnyuu HeeUHO6HOCmu U npe()fzaeaemaz cnocob YCmpaHeHust 3moco
Hecoomeemcmeusl.

Kpumina/bHO-IPaBOBOBHI Ta KPUMIHAJIBHO-NIPOIECYATbHUIN aCTIEKTH
IHCTUTYTYy HOMWIYBAHHS Y CHIBCTABJIEHHI 3 KOHCTUTYUIi{HUM NPUHLIMIIOM
npe3yMniuii HeBUHYBAaTOCTI

VY KOHCTUTYLiSIX OaraTrboX NepikaB IHCTHTYT NMOMWIYBAaHHS 3HAXONUThH IICBHY
pernmamenrarito. Tak, BiamoBigHO 1o Koncrurymii Pociiicekoi @enepanii 1993 p koxxHMi
3aCYIDKCHHH 32 3JI0YMH Ma€ MPaBO MPOCHUTH Mpo moMmryBaHHS (4. 3 ct. 50), 3milficHeHHS
SIKOTO BIAHOCHTBCA 10 KommereHmii IIpesuaenrta (m. “B” cT. 89). Came 3acy/pkeHi €
azpecaTaMy IOMHITYBaHHS BIAMOBIAHO 10 mojokeHb Koncrutyiiii Pecnyomiku bizopych
(1. 14 ct. 100), Ecronchkoi Pecnybuiku (1. 19 ct. 78), JIutoBchkoi PecnyOmiku (1. 23 cT.
84), PecniyoOmiku Y36ekucras (1. 20 cT. 93) Tormro.

Jocuth MOBHO IHCTUTYT TOMWIYBaHHS periamMeHTyerbesi B KoncTuTyuil
Asgctpiiicekoi Pecniyoniku 1920 p. B penaxuii 1929 p.: denepanbHoMy Npe3ueHTy Li€l
KpaiHn “HaJIeKUTh IMPaBo... B) B OKPEMUX BHIIAJIKax: IMOMIIYBAaHHS OCi0, 3aCy/KeHHX
BHPOKOM CYIY, IO BCTYITUB Y 3aKOHHY CHITY, [TOM'SIKIIIEHHS Ta 3MiHa MPU3HAYCHUX CYJOM
NOKapaHb, TMOMKIICHHS TMPAaBOBUX HACHINKIB i TOTAlIeHHS CYAUMOCTI B TMOPSAKY
TIOMUJTyBaHHS, HAaCaMKiHeIlb, IPUITMHEHHS] KPUMiHAJIBHOTO CYIOYHHCTBa CTOCOBHO OCi0,
AKi TIepEeCHiayIOThCS B OQIMIHHOMY TOPSAKY 3a KpUMiHAJIBHO KapaHi TisHHA (. “B”
a63ar 2 ct. 65). KpuminaneHuit komekc ABctpiiichkoi PecmyOmiku 1974 p. HE MicTHTH
TIOJIOKEHB IIOJI0 TIOMIITYBaHHS.

Binmosimuo mo ct. 84 Koncrutymii Pecriy6nikn Makenowii 1991 p. Ilpesunent
“Hamae mommTyBaHH 3rigHO 3 3akoHOM . Y KK miei kpainu (Criminal Code of Republic
of Macedonia) € ct. 114 “TloMutyBaHHs", 3TiZHO 3 SIKOIO IOMUIIYBaHHSIM 1HJIUBIyalbHO
BU3HaYeHa o0co0a 3BUIBHAETBCS BiJl CYIOBOTO II€PECiigyBaHHs a00 IOBHICTIO YU
YaCTKOBO 3BUIBHSETHCS Bijl BAKOHAHHS MOKapaHHs; PU3HAYCHE TIOKAPaHHS 3aMiHIOEThCS
M'SIKIIUM TTOKapaHHSIM a00 YMOBHHMM 3acCy[DKCHHSIM, a00 TEBHUI NPaBOBHH HACHIJOK
MOKapaHHs YW 3axoAy O€3NeKH aHyJIOEThCS; IIOMWIIyBaHHS MOXKE BU3HA4aTh
AHYJIOBaHHS UM CKOPOUYECHHS TaKMX 3aXO1iB OE3NeKH, K 3a00pOHa BUKOHAHHS pOOOTH 32
npodeciero, MiSTIBHOCTI 4M CITy)OOBHUX 00OB'A3KiB; 3a00pOHa KepyBaHHS MOTOPHHM
TPAHCIIOPTHUM 3ac000M JUTSI IPABONOPYIIHUKIB, SIKi € BOIISIMH 3a MPOQECi€lo; BUCITaHHS
iHO3eMIIs 3 KpaiHu. Y TOH caMuil yac HaJaHHS TOMWIYBaHHs HE 3adillae MmpaB TPETiX
0Ci0, 1110 TPYHTYIOTHCS Ha cyaoBoMy pirrenHi (ct. 115 KK).

Cr. 110 “TlomunyBanus” KpuminansHoro komekcy PecnyoOmiku Cepbis 2005 p. [26]
miacuth: (1) IloMmnyBaHHSM TOIMEHHO BH3HaueHa o0co0a 3BUIBHAETHCS Bij
KPUMIHAJILHOTO TEpeciiyBaHHs a00 TOBHICTIO YHM YacTKOBO 3BUIBHIETHCS Bill
BUKOHAHHSI TOKapaHHsl, 3aMIHIOEThCSI IPU3HAYEHE MTOKAPAaHHsI M'SKIINM ITIOKapaHHsIM abo
YMOBHUM 3aCy/DKEHHSIM, JA€TbCsl pealiliTallis, BCTAHOBIIOETHCS KOPOTILIE TPHUBAHHS
MIPU3HAYEHUX IPABOBUX HACHIJKIB 3aCyKeHHS ab0 CKacoBye OKpeMi 4YM BCi NpaBOBi
HACJIJIKN 3aCy/KEHHS.

(2) lNomuryBaHHSAM MOXKEe OyTH CKacoBaHO a00 BU3HAYCHO KOPOTIIMM TPHBAHHS 3aXOIiB
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Oe3meku 3a00pOoHM 3iCHEHHS Hpodecii, MisTIBHOCTI Ta Mmocaau, 3a00poHa KepyBaHHS
MOTOPHHUM TPaHCIIOPTHUM 3aCOO0M 1 BUCHIIaHHS 1HO3eMIIs 3 KpaiHu.”

VY KpuUMiHAJIBHUX KOZIEKCAaX IHCTUTYT HOMIIYBaHHS BiIOOpakeHHH MO-pi3HOMY:
Big moOibxHOTro 3ramyBaHHs npo nomwiayBaHHS (§§1, 3, 4 cr. 107 KK Pecny6mixu
Monpma 1997 p. [31]). no meranbHOl permamenTanii. Tak, y ct. 96 “TlomunyBanns” KK
Pecniyonikn  binopyce 1999 p. [18] 3a3Hadaerbcs; [loMuminyBaHHS 3IiHCHIOETHCS
[IpesunenTom PecryOmiku binopych CTOCOBHO iHAMBIAyanbHO BH3Ha4eHOI ocobm: 2. Ha
MMJCTaBi akTa IMOMIUTYBaHHS 0c00a, 3acy[DKeHa 3a 3JI0YHMH, MOXKE OyTH TMOBHICTIO 200
YaCcTKOBO 3BUTFHEHA BiJ MIOKapaHH SK OCHOBHOTO, TaK i JIOJATKOBOTO, a00 3BUTbHEHA Bif
MMOKapaHHA YMOBHO, a0o Takiii ocoOi HeBigOyTa dYacTHHA IOKapaHHS MoOXe OyTH
3aMiHeHa OUTPII M'SKUM IOKapaHHsM, abo 1if Moxke OyTH 3HATA CymMMICTh. 3. SIKIIo
ocoba, yMOBHO 3BiJIbHEHA aKTOM ITOMUTYBaHHS, BIIPOIOBXK HEBIIOYTOTO CTPOKY BUNHUTH
YMHUCHUH 3JI0YMH, a TaK CaMo 3JI0YMH 3 HEOOEPEKHOCTI, 3a SIKHII BOHA 3aCYIDKYEThCS JI0
no30aBieHHs BOJI, Cy/ pU3HaYae iii MOKapaHHs 3a MpaBWJIaMH, Nepen0aueHuMH CT. 73
poro Komekcy, T00TO 3a CyKyMHICTIO BUPOKIB.”

3a3HayMMo, 110 PO TIOMUIIYBAaHHS HE 3raJy€Tbcsl Y KPUMIHAIBHUX KOZIEKCax
pany nepxkas (3okpema, @eneparusnoi Pecryoniku Himewunnn 1871 p., B penakmii 1998
p., Hanii 1930 p., Pecriyoniku Kopest 1953 p., IIBenii 1962 p., Kuraiicbkoi Haponuoi
PecriyOnmikn 1979 p., 31 3mimamm 1997 p., KpuminampHomy 3akoHi JlarBiiicbkoi
PecmryGmiku 1998 p.).

Y KpuminanbHOMy Koziekci YKpainu, skuii OyB npuiinstuii Bepxosnoro Pagoro
VYikpaiau 5 kBitHa 2001 p., i HaOyB ymnaHOCTI 1 Bepecus 2005 p., mpo MOMIUTYBaHHS
Hnerscst y crartax 74, 85 ta 87, siki MicTatbes B po3auai XII #oro 3aranbHol YacTHHH
“3BiNBHEHHS Bijl TIOKapaHHS Ta HOro BigOyBaHHS’, a TakoX y cT. 44, 0 MICTUTBCS B
po3numi X 1mi€ei sk yacTrHU ‘“3BiIIBHEHHS Bl KPUMiHAIBHOT BiAMOBINATBHOCTI.”

Ha mincraBi akra mpo MOMHIYBaHHS 3acyIKeHHH Moxke OyTH ITOBHICTIO abo
YaCTKOBO 3BUIBHEHHUH BiJl OCHOBHOTO 1 JIOAaTKOBOTO IIOKapaHHs, a TAKOXK 3aCyIPKEHOMY
Moxe OyTH 3MiHEHO IIOKapaHHsS abo HeBiIOyTy HOro 4YacTUHY OUIBII M'SIKUM
nokapanasaM (ct. 85 KK Vkpainu). Sk cioymHo 3a3Hauae JI. XpycioBa, 3a akToM Hpo
MIOMITYBaHHA 0co0a MO)ke OyTH 3BUTPHEHA IMOBHICTIO 200 YacTKOBO BiJI OCHOBOHOTO
TTOKapaHHS, TOBHICTIO a00 YaCcTKOBO Bifl JOAaTBOKOTO mokapaHHs (1, c. 272), TodTo Big
OCHOBHOTO Ta/ab0 MOAATKOBOTO MOKAapaHHs, a He 00OB'I3KOBO OJHOYACHO BiJl 000X BHIIB
mokapaHHs. Take TioymadeHHA posmiiagyBaHoro mpumucy cr. 85 KK Vkpainm
Y3rODKYETbC 3 TiaxomoM, 3adikcoBanmM y 4. 1 cr. 5 3akony VYipainm “TIpo
3acrocyBaHHA amHicTil B Ykpaini” Big 01.10.1996 p. 3 HacTymHUMH 3MiHAMU.

[MomunyBanHs 3xilicHIOeThCs [Ipe3uneHToM YKpaiHu CTOCOBHO iHAMBIAYaJIbHO
Bu3HaueHoi ocobu (4. 1 cr. 87 KK VYkpaium), T00TO mepcoHidikoBaHO. AKTOM IO
[MOMUJTYBaHHS MO)Ke OyTH 3diiCHCHAa 3aMiHa 3aCyKCHOMY MPH3HAYEHOTO CYyIOM
NOKapaHHsA Y BHJI JOBIYHOTO 1030aBJIEHHS BOJI Ha CTPOK HE MEHIE IBAIIITH I'STH
pokiB (4. 2 ct. 87 KK Vkpaium). 3BepHiMO yBary Ha Te, IO TyT MO30aBJICHHS BOJI
BU3HAYAETHCSl TPUBAIICTIO MIHIMYM 25 POKIB, X04 Y BITYM3HSIHIN JliTeparypi Lei cTpok
1HOZI BBaXKAETHCS a0COMOTHO BU3HAYEeHUM [2, c. 310; 32 ¢.405] i HaBiTH MaKCHMAITEHUM
[3, c. 149].

AOGCOJIIOTHO BHM3HAYECHHUIl CTPOK 1030aBJICHHS BOJI MpH MOMHIYBaHHI 0coOw,
3acymkeHol 10 cmepTHoi kapu, ¢irypye y KK Pociiicekoi @enepanii 1996 p. (4. 3 ct. 59
“CmeprHa kapa”: “CMepTHa Kapa B MHOPSIKY [OMWIyBaHHS Moxe OyTH 3amiHeHa
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JOBIYHMM T1T030aBICHHSAM BOJI a00 I1030aBICHHSAM BOJI Ha CTPOK MABAIIATH II'SATh
POKIB”); B I[bOMY IUIaHI XHOHUM ysBIsI€ThCS TBep/pkeHHA, mo B KK P® y manomy
BUTIAJIKy WIETHCS, 30KpeMa, Ipo 1mo30aBIeHHS BOa “Ha CTPOK He Oinmbire 25 pokis” [4,
c. 21]. AGconroTHO BU3HAYAHMH CTPOK MO30aBJIEHHS BOJI IependavyeHuil y MOMiIOHUX
Bunagkax 1 B KK Pecnyonikn Tamxukucran 1998 p. (4. 3 cr. 59), KK Pecny6mixu
V36ekucran 1994 p. (4. 3 cr. 51) — aBaausATh m'sATh pokis, a Takox y KK Kupruspkoi
PecniyOniku 1997 p. (4. 4 cr. 49) — TpuanaTh pokis. BiamosigHo mo 4. 3. ct. 49 KK
PecnyOnikn Kazaxcran 1997 p. B po3misiiyBaHOMY BHITAJIKy CMEpTHA Kapa Moxke OyTH
3aMiHeHa JOBIYHMM I1030aBJIEHHSIM BOJII Ha CTPOK JIBAJITh IT'SITh POKIB 3 BiIOyBaHHIM
MMOKapaHHS y BHIIPABHIN KOJIOHII 0COOMUBOTO peskuMy, a BiamosimHo 10 4. 3 cT. 80 KK
Typkmenucrany 1997 p. — mo30aBieHHSAM Boxi A0 IBamusaTd m'sata pokiB. 3a KK
Pecnyomnikn Momnosa 2002 p. (4. 5 cr. 70 “Tlo30aBneHHst Boji Ha MEBHUI CTPOK”) y
BUMAJKYy TIIOM'SKIICHHS IIOKapaHHA B MOPSJAKY IOMIITyBaHHS MOBIYHE YB'S3HEHHS
3aMiHIOETHCS T030aBICHHSAM BOJI Ha CTPOK 35 pOKiB.

Y KpuMiHAJIBHUX KOZEKCax JIEpiKaB, 10 YTBOPHIIHMCS Ha TEPEHAX KOJIHIIHBOTO
CPCP, y cTpyKTypHHX Mifpo3aigax (po3miiax 9M IaBax), MPUCBSYCHUX MMHTAHHIM
3BUTIBHEHHS BiJ] KPHUMIHAJIBHOI BiAMOBINANIBHOCTI, HE WOCThCS IPO TaKy IiACTaBY
3aCTOCYBaHHS IIBOTO IHCTUTYTY, SIK aKT NMOMHJIyBaHHA. BuuaTok ctanoBuTh Jmm KK
VYkpainu, ne B 4. 1 cT. 44 3a3Ha4aeThCs, 30KpeMa, MO “0cola, sika BUMHWIIA 3JI0YHUH,
3BUIBHAETHCS BiJl KpUMIHAJIBHOI BiAIMOBIATBHOCTI... Ha MiACTaBI... aKTa IIOMIIyBaHHs.”

[TomumyBaHHSI — aKT IVIaBU Jep>KaBH, 3a SIKMM BH3HadeHa 0coba (Kijbka ocib)
TTOBHICTIO 200 YaCTKOBO 3BUTBHSAETHCA BiJl BIAIIOBITAFHOCTI UM MMOKAPaHHHS (HE3aJIeTHO
BiJl TSDKKOCTI 3JI0YMHY, BUNHEHOTO HUMH), @ TAKOXK JIO HEl MOXE 3aCTOCOBYBATHCS OLITBIIT
M'sIKe TIOKapaHHs, ¥ 3 0cO0M 3HIMA€ETHCS cyauMicTh. 3TigHo i3 cT. 44 KK Ykpaian aktom
MTOMIUTYBaHHA 0c00a 3BIIBHIETHCS K BiJ] BiANOBITAIBHOCTI, TaK 1 BiJ MOKapaHHA [5, C.
285] (sxmo OyTH TOYHMM, TO B 3rajaHiii HOpMi ¥HeThCS MPO 3BUTPHEHHS Bif
BignosigansHocTi — C.51.). [lemo BiacTynarouu Bix mganoro BusHaueHHs, C. [aBpuir
JlaJTi 3a3Havae, 110 332 CBOEIO IOPUIMYHOIO MPHUPOOI0 MOMUITYBAHHS € HE peadiIiTalli€ro,
a JIMIIe 3BIIbHEHHAM BiJx OkapaHHs [5, c. 286].

Bu3HadeHHs NMOMMIIyBaHHS, SIKE MOXKHA BBaKaTH THUIIOBUM JUISl BITUHM3HSHOT
mpaBoBoi AOKTpUHU, nae A. My3suka: “IloMunyBaHHS — NpaBOBUM aKT HAaWBHIIOIO
opraHy JAep»aBHOI BllaJi1 (IJIaBU JIEPXKaBH), 32 SKMM KOHKpETHa 0c00a 3BIIBHAETHCS BiJl
BiOyBaHHS IMOKapaHHA a0 e MoKapaHHS HoM'aKuryeTscs” [6, c. 654]. Bitumsusni
koHctutymionamictt C. Cepporina Ta 0. Tomuka BBaXaioTh, IIO 3 TOYKH 30Dy
KOHCTUTYILIIHHOTO TIpaBa MOMMJIYBaHHS € aKTOM BHILOTO OpraHy Jep)KaBHOI BIIaaH, SIKUH
MTOBHICTIO 200 YaCTKOBO 3BUTBHSE 3aCyIKEHOTO BiJl TOKapaHHS ab0 3aMiHIOE MIPU3HAYCHE
cynoM TOKapaHHS Ha Oimem M'ske. [lomumyBaHHS MoOXe ImependadaTH TaKOXK 3HATTS
CyIUMOCTI 3 0Ci0, sIKi paHime BinOymu mokapaHss [7, c. 519].

[Tpo 3HATTS CymUMOCTI aKTOM IOMIJIYBaHHS WILJIOCS B YMHHOMY Ha TOH 4ac
[onoxxeHHI Tpo TMOPSIOK 3MiHCHEHHS IOMIIIYBaHHS, 3aTBepykeHoMy IlpesujeHTom
VYkpainu Ykazom Big 12.06.2000 p. CBoro uacy Mu 3a3Hadanu, oo B crarrsax 85 ta 87
KK Vkpainu, y sKHX 1IeTbCsi PO NOMMIYBaHHS, “HIYOTO HE TOBOPUTHCS MPO
MOXKJIMBICTD 3HATTS CYIMMOCTI aKTOM ITOMIUTYBaHHS, a B 4. 3 cT. 91 “3uarTs cynumocti”
BKa3yeThCs, IO 3HATTSA CYANMOCTI BCTAHOBIIOEThCS KpHMiHaIBHO-TIpOIECyaTbHUM
KOZEKCOM YKpaiHu. 3 BpaXyBaHHSIM BHKJIQJIETOro Ta OepydH 10 yBard MOJOXKEHHS 1. 22
9. 1 cr. 92 Koncrurymii VYkpaiHM mpo Te, [0 BHKIIOYHO 3aKOHAMH YKpaiHH
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BU3HAYAIOTHCS MISIHHSA, 5K € 3JI0YMHAMHM, Ta BiANOBIJAIBHICTh 33 HUX, JIOTIYHUM Oyie
JIIATH BHCHOBKY, IO M TNWTaHHS TPUIIMHEHHS KPHUMIHAJIbHO-NIPABOBUX BIiJHOCHH,
BKJIFOYAI0YM TaKUK HOTO acHeKT,s K MOTallIeHHs Ta 3HATTS CyAUMOCTI, Ma€ BUPILTyBaTHCS
3aKkoHOM [8, c. 190].

A. TliHaeB 3a3Hayae, M0 HpHUNUC 3ragaHoro [loJokeHHS NpPO TpaBO 3HATTA
cyaumocti, mo craB cynepeuntn KK VYkpainu, npuiiastomy B 2001 p., Brpatus cuiy;
IIPA IBOMY BiH YOMYCh BBaXKAa€ TAKUM, IO BTPATHB CHIY, 1 mpumuc llonoxeHHS Tpo
MIPaBO MOBHICTIO 00 YaCTKOBO 3BUIBHUTH 0CO0Y BiJ MOKapaHHs, HA3WBAIOUHN MIPH IEOMY
ct. 87 [9, c. 427], xoua mano 6 itTucs npo ct. 85 KK Ykpainu.

Y unaHomy IlonokeHHI mpo 3IifiCHEHHS TOMMIYBaHHS, 3aTBEPIKCHOMY
Vkazom [Ipesmmenta VYkpaimm Bixm 19.07.2005 p., mpo 3HATTS CYIZUMOCTI aKTOM
MIOMHITYBaHHS BXKe HE HaeThcs. Pa3oM i3 THM y HbOMY MICTATBCS IPHUITUCH, 30KpeEMa, IIpo
moBHe a00 YAacTKOBE 3BIIBHEHHS BiX BiAOyBaHHS SK OCHOBHOIO, TaK 1 OJaTKOBOTO
MOKapaHHs Ta MPO 3aMiHy MMOKapaHHs, sKi, Ha HAIly AYMKY, HE Cylepeyarsb MOJIOKEHHIM
ct. 85 KK VYkpainn.

Ha nymky B. Ycrumenka, ockinbku KK Ykpainu “He BcTaHOBIIOE 3a00pOHH Ha
3HATTSA CYyAMMOCTI”, TO ‘“‘HE BHKIIIOYA€TbCS 3HATTS CYJUMOCTI Ha MiACTaBi akTa Hpo
nomunyBanHs” [10, c. 157]. Ane X HOPANOK 3HATTS CYAUMOCTI BCTaHOBIIOETHCS
KpuminansHo-miponecyansauM kopekcoMm (mami — KIIK) VYkpainm, a came cr. 414
“TTopsimOK pO3ISILY CYAOM KJIOIIOTaHHS PO 3HATTS CyIUMOCTI”.

3akonom Bix 16.03.2006 p. cr. 151 KpuMiHaIbHO-BHKOHABYOTO KOJIEKCY
Vikpainn 2003 p. MONMOBHEHO Y. 7 Takoro 3Mmicty: ‘“3acyPKeHUM [0 JOBIYHOTO
1030aBJICHHS BOJII MOXKe OyTH INOZAaHO KJIONOTAaHHS NP0 HOrO IOMIJIYBAaHHS ITiCILA
BiZIOYTTsl HE MEHIIE JBAAIAITh POKIB MPU3HAYSHOTO MMoKapaHHs™ . PaHime Takuil mpumnuc
MICTHBCSI JIMIIE B IiJA3aKOHHOMY HOPMAaTHBHOMY aKTi — 3rajaHoMmy llomoxkeHHi. Y
[TonokeHH1 4iTKO MPOBOAMTHCS JTyMKa, IO TOMMIYBaHHS 3aCTOCOBYETHCS TUIBKH 11010
3aCy[DKeHHX cynamu ochOi. 3okpema, B 1. 4 3a3HaueHadaeTbes: KiomoraHHs mpo
MIOMMJIyBaHHSI MOXXe OyTH IOAAHO Miciisi HAaOpaHHS BUPOKOM 3akoHHOI cwin.” Jleski
BITYM3HSIHI JIOCIIJTHUKH BBA)KAIOTh, IO TaKWH MiAXiA cynepednTh mnonokeHHIO KK
VYkpaiHu, B SKOMY IOMIUTYBaHHS PO3IVISANAETHCA “1 SIK BiJ 3BUTBHEHHS Bil KPUMiHATIBHOT
BiJIOBiAIEHOCTI”, y 3B'A3KYy 3 UMM MPOIOHYIOTH MpUBecTH y BinmoBigHicTs 3 KK iHmIi
HOpMaTHBHI akTH [11, c. 227].

Y Koncturymii VYkpainm, mnpudmsaTii y 1978 p. (3a cramom Ha
31 rpymust 1995 p.) 3a3naganocs, mo IlpesuaeHT YkpaiHu “3HiMCHIOE TTOMIITYBaHHS
oci6, sacymwkenux cynamu Ykpainm” (m. 11 cr. 114%). Tpaauuilino “nommnyparu”
03Haua€ “IpoCTUTH KOMY-HEOyb MPOBHHY, BUSBUBLIM MOOIaXIUBICTE 10 KOTO-HEOYIH
“ckacyBaTu abo MOM'SIKIIUTH Kapy, 10 SIKOI IpUCyIKeHo oO0BHHYBadeHoro” [12, c. 855].
BuHa X BCTQHOBIIOETHCS y BH3HAaYEHOMY 3aKOHOM IOPSAKY BHpOKoM cyay. OTxe,
MOMWIYBaHHS Ma€ CTOCYBarTHCS JIMIIE 3acy[KEHHX, TOOTO BXe IMiJJaHuX
BiAmoBiganeHOCTI 0ci0. Panimre mu Bxe 3a3Hauvanu, mo “‘noinoxkeHHs cT. 44 KK, ska
periaMeHTye TpaBOBi IJACTaBM Ta TNOPSAOK 3BUIBHEHHHS Bl KpPHUMiHAJIBHOI
BiJIIOBiTAIEHOCTI, IIIOJJ0O MOXIIUBOCTI 3aCTOCYBaHHS IIHOTO IHCTUTYTY Ha MIJCTaBi aKTa
MIOMUITYBaHHSA, € OPUANYHO HecrpoMokHUM ™ [8, ¢. 186-187]. Taky OIHKY IOBHICTIO
nmoxisttoth 1.0. 3inuenko, B.1. Trotrorin [33, c. 183]. JI. XpycrnoBa 3a3Ha4ae: “AKTOM
PO HOMWIYBaHHS HEe MO)Ke OyTH BHpIIICHO MUTAHHSA IO 3BUIBHEHHS 0COOH, sKa
BUMHHWIA 3JI0YMH, Bl KpHMiHambHOI BiAnoBimansHOCTI. IloMmIyBaHHS CTOCY€ETBHCS
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TIJIBKH 0C10, 3aCyIHKEHAX CYAOM 3a BUMHEHHS 3JI0YMHIB, TOOTO THX 0Ci0, Ki BXKe MiAnaHi
KpUMiHanbHIN BignosigansHocti” [1, c. 276]. C. lllkona “KpUTHYHO OLIHIOE pillIEHHS
3aKOHOMABII IIIOI0 MOXKJIHBOCTI 3BUIBHCHHS BiJ KPUMIHAJIBGHOI BIAMOBIAAIBHOCTI Yy
3B'13Ky 3 nmoMuiyBaHHAIM (4. 1 cT. 44 KK Vkpainn)” [13, c. 12]. lemio 3aByanboBaHO
3a4inaloTh NMUTaHHS, MO po3misgaeTbes, A. boiiko ta O. [lymapoB, Ha AYMKY SIKHX
“peanbHa MPABO3aCTOCOBHA MPAKTHKA, SK IPABUIIO, 30pI€EHTOBAHA HAa HE IOB’sI3aHE i3
3BIIBHEHHSM BIJI KPUMIHAIBHOI BIANOBIZAIBHOCTI Yy 3B'I3KY 3 IIOMITyBaHHIM
3acymkenux’’[14, c. 185]. Ilpo ne 3a3Hauae it JI. MocTenaHIok, He BXKUBAIOUU IPU LIbOMY
ciliB  “9K TpaBWIO”; Ha3WBAIOYM IIOMWIIYBaHHS SIK IJCTaBy 3BUIBHEHHS BiX
KPUMIHAJBHOI BiNOBiJAIBHOCTI 3 TMOCHJIAHHAM He jumie Ha cT. 44, a if Ha cT. 84 KK
VYkpainu [4, c. 22], B sKiit HacTIpaBAi PO IIOMHIITYBAHHS HE 3ray€ThCs.

Kpim 4. 1 ct. 44 KK Ykpaiau momoxeHHs Ipo 3BUIEHEHHS 0CO0OH, SKa BYMHUIIA
3JI0YMH, BiJ] KPUMiHAIBGHOI BiAMOBINAIBHOCTI akTOM MoMMIyBaHHA MicTHThes y KIIK
Vikpaian: “KpuminaneHy cmpaBy He Moke OyTH TOpYyIIEHO, a MOpYyIIEHa CIpaBa
MiAIATae 3aKPUTTIO... B 3BI3KY 3 TOMIIIYBaHHSM OKpeMux oci6” (m. 4 4. 1 ct. 6).
VYkpaiHcbki BueHi -mpouecyanictu 3azHadanu: “Y m. 4 4. 1 ct. 6 KIIK #izerbes mpo
BUIIAJIKH TIOMUITYBaHHS 0Ci0 I1ie /10 Toro, K OyJa MmopylleHa KpuMiHallbHa CIpaBa 100
HUX, a00 X MiJ Yac MPOBa/pKEHHS y crpaBi. Taki BUIAIKU MOIIMBI, ajie Ha TPAKTHII
BOHM He Tpamsitothes” [15, c. 14]. JlilicHO, SIK BUIUIMBAE 3 TEKCTY IMPOLMTOBAHOTO
KPUMiHAJIbHO-TIPOLECYAIFHOTO 3aKOHY, MOMHJIYBaHHS MOXE CTOCYBAaTHCS OCi0, SIKMM
HaBiTh HE TIpeA'sBIeHe OOBMHYBauY€HHS, OT)XE, 03 BCTAaHOBICHHS IX BUHHU
0OBHHYBaJbHAM BHPOKOM CyOYy, SIKHM HaOpaB 3akOHHOI CHIIM, TOOTO BCyIeped
KOHCTHTYIIHHOMY TPUHIWITY MPEe3yMIIii HeBUHYBATOCTI, 3adikcoBaHoMy B 4. 1 cT. 62
Koncrutyiii Yikpaiaun (“Ocoba BBaKaeThbCsi HCBHHYBATOI y BUMHCHHI 3JI0YHHY 1 HE
Moke OyTH MifijjaHa KPUMIHAILHOMY TOKapaHHIO, NOKW I BUHY He Oy/ie JOBEICHO B
3aKOHHOMY HOpPSIKY 1 BCTaHOBIEHO OOBHHYBAaJbHHM BHPOKOM Cyay”), a THM CaMH
ycyrneped KOCHTUTYLIHHOMY TPHHIUITY BEPXOBEHCTBA NpaBa, 30KpeMa TOJIOKEHHIO 4. 2
ct. 8 Koncrutynii Ykpainu (“Koncrutyuis YkpaiHu Mae HaiBUILy IOpWUAWYHY CHITY.
3akoHM Ta 1HII HOPMATHBHO-NIPABOBI aKTW INpHHAMaloTOCs Ha ocHOBI KoHctuTymii
YkpaiHu i TOBUHHI BiIIOBiIATH Tif”).

3a3HaunMo, Mo moJokeHHs 1. 4 4. 1 c¢t. 6 yunHoro HuHi KIIK Ykpaiau 1960 p.
BIJINIOBiJIa€ MOJOXKEHHIO 1. 4 ¢T. 5 OcHOB KpuMiHanbpHOTO cymounHcTBa Corosy PCP Ta
COIO3HUX pecmyOnmik 1958 p., ski Brparmwim umHHICTE. CBoro wacy mpod. M. Icae
KOHCTaTyBaB, IO IMOMHJIYBAaHHS Y CEHCI 3aKpUTTA KPUMIHAIFHOTO MEpECcilyBaHHA
CTOCOBHO KOHKPETHOI 0COOM B paIsHCHKIH MpaKTHUIli He 3ycTpivaeTses” [16, c. 563].

Hymxy npo Tte, mo HopMma KIIK Vkpainu, sika po3misinaeThcsi, “cCynepeuuThb
Koncrurymii Ykpainm, camiif inei moMmiyBaHHS BHHYBaTOi 0coOM (HABII[O MIITyBaTH
HEBUHYBATOT0?), OCKUTPKM MHUTAHHS BUHYBAaTOCTI 0COOM y BUMHEHHI 3JI0YMHY BHUPIIIyE
TUIBKA Cyn”, W0 “HENpPUITyCTUMO IHMTaHHS NP0 BHHYBAaTICTh OCOOM CTaBUTH B
3aJIeXKHICTh BiJ| TOTO, YM BH3HA€ BOHA ce0e BUHHOIO Yy BUYMHEHHI 3JI0YMHY’, BHCIOBHJIA
nie kitpka pokiB Tomy O. ['yOchka, Ha3uBarouu i “MEpTBOI” i TaKOIO, IO 3aCMIUye
npolecyalibHe 3akoHoaaBcTBo.” [17, ¢. 17, 18].

Y u. 2 cr. 6 KIIK VYkpainu 3a3HauaeThCsi, M0 Yy BHIAJAKY, KOJIH OOCTaBHHH,
3a3HadeHi B 1. 4 CT. | cT. 6, 30KpeMa HasBHICTh aKTa IIOMIJTYBaHHSI, BUSBISIETHCS B CTAMIl
CYIOBOTO pO3IISILY, CyA [OBOAWTH PpO3MIAN CHpaBH A0 KIiHOA W IOCTaHOBIISIE
“oOBMHYBaJIBHUN BHUPOK 13 3BUTBHEHHSM 3aCyKCHOTO Bin ToKapaHHs.” BuHukae
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MUTaHHI — YoMy caMe OOBUHYBaJbHUU BHpPOK? “Bupok cymy Moxe OyTu
oOBuHYBanbHUI abo BunpananeHuii” (4. 1 cr. 327 KIIK VYkpainu). OO6BUHYBaIbHUNA
BUPOK MOXKE MaTH MICIIE JIMIIE Y BUMAJKY JOBEIEHOCTI BUHH IiJCYAHOTO y BYMHEHHI
HUM 3JI04MHy. Bceynepeu npoMy O4eBHAHOMY TMOJNOXKEHHIO mpumuc 4. 2 cr. 6 KIIK
YKpaiHu NPUXOBAHO BHXOJWUTH 3 TOTO, 110 BMHA BBAKAETHCS JOBEACHOIO caMUM (pakToMm
HassBHOCTI aKTa NpPO IOMWJIyBaHHs, L0 CYNEPEYUTh KOHCTUTYLIHHOMY IPHUHIHITY
MIPe3yMITLii HEBHHYBATOCTI.

Y 9. 3 ct. 6 KIIK VYkpaiau 3a3Ha9aeThCs: “3aKpuTTs CIIPaBH Ha IiACTaBaX,
3a3Ha4YCHUX y 1. 4 I1i€i cTarTi, HE MOMyCKAETHCS, SKIO OOBHHYBAaYCHUH HPOTH IHOTO
3anepeuye. B 1mpomy pasi mpoBajKeHHS y CHpaBi NPOJOBXKYETbCS B 3BUYAHHOMY
mopsAAKyY.” AJe XK MPOMOKEHHS MPOBAKCHHS Y CIpaBi B 3BUYAHOMY MOPSIIKY, KOJH
HE BUKIIOYA€THCSI BCTAHOBIICHHS HEBHHYBATOCTI MiJCYJHOTO Y BUMHEHHI 3JIOYHHY 1, K
pe3yJabTar, HOCTaHOBJICHHS BHIIPABAYBaJbHOTO BUPOKY, HE IOBHICTIO Y3TO/DKYETHCS 3
MOJIOKEHHSIM TIPO 3aKPUTTA CIpPaBU y 3B’SI3Ky 3 HNOMIUTyBaHHAM (1. 4 4. 4 cT. 6) Ta
MOCTaHOBJICHHSIM OOBHHYBaJIBbHOI'O BUPOKY 13 3BUILHEHHSIM 3aCY[PKEHOTO BiJl HOKapaHHs
(u. 2 cr. 6 KIIK VYkpainm). Sk numme B. Moiicuk, “ Ha cbOromHi, BHACIiZOK
HEY3TO/DKEHOCTI  OKPEMHMX HOPM  UYMHHOTO  3aKOHOJABCTBAa, B  HaI[lOHAJIbHIN
NPaBO3aCTOCOBHIM CHCTEMI CTBOpeHa W ICHye peajbHa MOXIMBICTD OMHIIYBaHs
HEBHHYBAaTHX 0Ci0, 1[0 CyNepeduTs He TUIbKK OyKBi i nyxy KoHcruryii, a if mpaBoBii
MPUPOL caMoro akTy moMmnyBanHs [30, c. 42].

Buknagene cBiIUMTH NpO  TEBHY  HEY3TO/KEHICTH  TOJIOKEHb, IO
PO3IISAIAI0TECS, & TaKOXK MPO Te, mo BOHH, sk 1 momoxenHs KIIK, 4. 1 ct. 44 KK
VYkpainu npo 3BUIbHCHHS OCOOH BiJ KpHUMIHAILHOI BiAIOBIJAIBHOCTI Ha IIJACTaBI aKTa
MIOMUJIYBaHHS, CyIePeYUTh KOHCTUTYIHHUM TPHHIMIIAM TPE3YMITLiT HEBUHYBATOCTI Ta
BEPXOBEHCTBA IpaBa 1 MaioTh OyTW ckacoBaHi. IIpo HEBIANOBIAHICT IHCTUTYTYTY
3BUIBHEHHSI BiJl KPUMIHAJbHOI BiJIOBINAILHOCTI KOHCTUTYLIHHOMY TNPHHLUITY
npe3yMInii HEeBHHYBATOCTI BXe TOBOPWIOCH B YKpaiHCBKil mpaBoBii nokrpuHi [28, c.
39; 29, c. 48].

[TomunyBaHHS € MDKrasly3eBUM IHCTUTYTOM, ILIO BIiJirpa€ CYTTEBY pOJIb Y
MexaHi3mi nporuaii 3mounHHOCTI. [IpesunenTom Ykpainu mpotsrom 1994-2002 pp. Oymo
OMIITyBaHO 6454 ocobu [27, c. 12]. Haxis Ha moMuITyBaHHS — “BasKIIMBHUA CTUMYIT IS
BumpaBieHHA. OCcOONHUBO 1€ CTOCYEThCA 3aCYIKEHUX JUT JOBIYHOTO M030aBICHHS BOMI”
[14, c. 185] Sk 3a3Ha4alOTh y4eHI pPI3HHX KpaiH, y NMOMIIyBaHHI 3HAXOAWTH BHpa3
npuHIUN ryMaHismy [17, c. 16; 19, c. 66; 20, c. 155; 21, c. 190], inguBimyamsHOTO
mutocepas [7, c. 518], rymanismy Ta Mumnocepns 3 Ooky aepxxasu [2, c. 310]; meit
IHCTHTYT € akToM MmjocTi [22, ¢. 336], mapyBanHs mokapanus [23, c. 375], T0OTO
3BUIbHEHHS BiJ BiZOyBaHHS IPU3HAYEHOIO IIOKAPAHHS, 3PELITOK aKTOM IIOJITHYHOI
myapocti [24, ¢. 551]. Bituususni Bueni B. Mamspenko ta A. Mysuka numyTth:
AMHICTISI Ta IOMHWJIYBaHHS SIBJSIFOTH COOOIO TPOILEHHS JIEPKaBOIO 0Ci0, SIKI BUYMHHIM
3JI04MH; L€ aKTH TyMaHi3My, MIJIOCEp/s 1 BOAHOYAC JIOBIpH J0 OCi0, sIKi IiUIsATaroTh
AMHICTYBaHHIO YM IOMHJIyBaHHIO” [27, c. 36]

[MoTpeby B 3akOHOAABUOMY BJOCKOHAJICHHI IHCTUTYTY NOMMIIYBaHHS BB2)KAEMO
Ha3piI010 1 HeOOXAHOIO JUIS MiIBUIECHHS HOTO epeKTUBHOCTI. MU MiATPUMYEMO TyMKY
PO MIIUTBHICTh MPUAHATTS CIIEIIaIFHOTO 3aKOHY moAo moMmityBanHa [13, c. 5; 34, c.
185]. 3a3Hauumo, 10 B OKpEeMHX KpalHax mojiOHi 3akoHu icHyIoTh. Tak, y Hizepiaanmax
€ 3akoH “IIpo mommmyBanss’ 1988 p. [25, c. 16-50].
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FOUNDATIONS, RESULTS AND PERSPECTIVES OF
TRANSITION: A CASE OF SERBIA

Abstract

Paper considers the foundations, results and perspectives of transition process,
with special focus on Serbia. The foundations were the postulats of neoclassical
economics, the mainstream in recent economic thought. They determined the goal,
the methodology, and the ideological basis of this process, and resulted especially
in Washington Consensus. The results of the reforms, based on Consensus,
showed, with some exceptions, that these countries realized deep and long-term
economic fall, followed by similar processes in other spheras. Contrary to
ordinary opinions that transition crisis show as result of inconsistency in reforms
taking, this is normaly its result. As an analogue is the Morgenthau’s plan for West
Germany observed, that has promoted Germany to industrial disarmament, and
that would lead to its poverty and its transformation into raw material basis for the
developed economies, and to impossibility of survival of the existing number of
population. Fortunately for the Germany, Morgenthau’s plan was abandoned and
Marshall’s plan was introduced. It lead to industrial renewal of Germany. For the
transition countries it is also necessary, considering the practice and basic
principles of the Other Canon, which have they origins as far as from the economic
policy of Henry VII, to acess re-industrialization in the same way, which is the
necessity for renewall of economies, and for overcoming the long-term crisis.

Key words: Standard theory, Other canon, Washington Consensus, Transition
crisis, Neoclassical economics, Industrialization, Morgenthau’s Plan, Marshall’s
plan, Development

OCHOBMU, PE3YJITATU U IEPCIIEKTUBE TPAH3ULUJE:
IMPUMEP CPBUAJE

AncTpakTt

Pao pasmampa ocuoge, pesynmame u nepcnekmuee npoyeca mpausuyuje, ¢
nocedonum ocepmom Ha Cpbujy. OcHose cy YUHUIU NOCHIYIAMU HEOKIACUUHE
EKOHOMUJe, 2NA6HO2 MOKA )y OAHAWIO] eKOHOMCKO] mucau. OHuU ¢y onpedenunu yusb,
Memooonocujy U  UOeONOWKY OCHO8Y 0602 HNpoyeca, U pe3yImosamu — cy
Bawunemonckum xoucensycom. Pesynmamu pepopmu y m36. HOCMKOMYHUCHUUKUM
semmama, 3acnoeanux Ha Koucemsycy, nokasyjy, y3 Mmaree usyzemxe, O0yO0K u
dyeompajan eKoHoMcKU nao, y3 nezamusne npoyece u 'y opyeum cgpepama. Hacynpom
yobuuajenum MuuLberuMa 0a je mpaHsuyuona Kpusa pe3yimam Heo0CIeOHOCHU Y
cnpogoljersy pegpopmu, oHa je YNpaso Cynpommo ruxoe 3aKOHOMepan pe3yiman.
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Kao ananoe ucmuue ce Mopeenmayos nnan 3a 3. Hemauky, kojum je naxow /pyeoz
ceemckoz pama 6uno npedsuheno oa oHa 6yde UHOYCMPUjCKU PA30PYIHCAHA, WIMO
OuU 600UNO MEHOM CupoMaulerby U Npemeapary y CUPOSUHCKU 000AmaK
paseujenum  npuepeoama, u oHemozyhuno oncmanaxk —maodawrbee  bpoja
cmanosHuxa. Ha cpeliy no Hemauky, Mopeenmayog nian je samersen Mapuanogum
Koju joj je 06e36e0uo undycmpujcky obnogy. U 3a mpanzuyuone 3emme nompeoHo je, y
CKIady ¢ nocmagkama u npakcom Jpyeoe Kamoma, Koju nomuue 00 eKOHOMCKe
nomumuxe Xenpuja VII, npucmynumu peundycCmpujaiuzayuju, Kao Hy’#CHOM YCI08Y
0ICUBLABARA NPUBPENA U UTACKA U3 0Y2OmpPajHe Kpuse.

Kwyune peuu: Cmanoapona meopuja, /lpyeu xanoH, Bawunemoncku
KOHCEH3YC, MPAH3UYUOHA KPU3A, HeOKIACUYHA eKOHOMUJA, UHOYyCcmpujanuzayuja,
Mopzeenmayos naan, Mapwanos niaw, pazeoj

Introduction

Twenty years of the implementing reforms in transition process in eastern
european countries made too many evidences for a comprehensive estimation of this
process. The foundations and the results of transition can be objective observed and the
perspectives for these countries concluded. After the catastrophical decade of 1990°s,
with deep transition (or transformational) crisis, the years at the beginning of 21 century
brought the encouraging tendencies in the most of these countries. However, the results
(production and living standard) from the years of pre-transition were not reashed. And
the recent financial and economic crisis shows how much these countries are far from
promised prosperity and welfare.

The long-term crisis of transitional economies (and societies) is the result of the
implemented neoclassical model of transformation and requires the serious examination
the foundations of transition process and the search new ways for their development. The
purpose of this paper is to consider both of these aims, with special attempt to present
the results of transition process in Serbia.

The new development strategy for Serbia, also other transition countries, must
consider the ideas of alternative economic theory, that is derived from the Other canon
wich have they origins as far from the economic policy of Henry VII. So, these countries
can acess re-industrialization, which is the necessity for renewall of economies, and for
overcoming the long-term crisis.

Foundations of transition proces

The Fall of the Berlin Wall 1989 and the end of cold war are certainly the most
significient events at the end of the XX century. They lead the countries of Eastern and
South-Eastern Europe to a fundamental problem: how to make a transition from planned
towards market-based economy, but they also created an ambient, in which it would be
possible to discuss, without prejudice and ideological burden, among the others the role
of the State in economic development. Unfortunately, the mainstream economics’
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thought — as a result of the standard assumptions of neoclassical theory — hampered this
consideration of two fundamentally different economic outlooks: a production-centered
and activistic-idealistic (Renaissance) tradition and a barter-centered and passivistic-
materialistic tradition of Smith, Ricardo and neo-classical economics [Reinert 1999, p.
270].

Without pre-made recipes for development of market institutions and market
economy, or, as it was the case with yugoslav experience since the beginning of 1950s,
simply supressed, creators of the changes in this countries accepted foreign experts and
recipes issued by international financial institutions with IMF in front. In their basis were
neo-classical postulats, ideas of “natural harmony” created by the market mechanism,
that recent make the core mainstream in economic thought. “Natural harmony”, or a
world void of any systemic effects, world of Samuelson's factor price equalisation
[Samuelson 1948], will make all wage earners of all the world equally rich — if we can
only “get the prices right” and “provide a level playing field”. The dominance of
neoclassical economics was the decisive factor in determining the transition strategy.
Consequently, there was no debate on goal, method and ideology underpinning the
transition process.

Although the recommended prescriptions were at first geografically and
historically specific, and were meant to solve problems of Latin America, former
socialist countries similarly have they accept, as well as the countries of Sub-Saharan
Africa. Quickly, they were became “the general wisdom for growth and development
policy [Marangos 2009, p. 197]. These recipes are known as Washington Consensus,
the term coined by J. Wiliamson in 1989 [Wiliamson 1990]. Originally, the Consensus
policies are next (table 1, left column). Reformers in these countries, and their advisors,
emphasized that transition would bring temporary crisis, and then, very soon, the
economies would renewal, and their new ownership structure will ensure a quick
compensation for the temporary decrease and then a quick growth and catching up with
developed countries.

The goal of reforms had to be competitive capitalism, the methodology
neoclassical economics, and the ideological foundation self-interest. The individual
conditions of each country was not in concern. The debate on transition was restricted to
the speed of reform. The only concern was whether transition economies should
immediately liberalise, stabilise, and privatise, that required so-called shock-therapy
approach, or implement the neoclassical policies gradualistic, at a slow pace (gradualist
approach).'

But, as was shown in [Marangos 2002], debate between the supporters of two
approaches, in fact was immaterial. Both transition approaches adopted a combination of
shock-therapy and gradualist strategies. In Serbia, this was also the case, although the
transition process had many special characteristics, as a result of the known events in the
1990°s.

' The term “shock-therapy” is serived from Poland’s stabilisation and liberalization program
iniciated on January 1, 1990. However, even Poland later pursued gradualist policies that appear
more successful than those under shock therapy.
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Table 1. Original and augmented Washington Consensus

Original Washington Consensus "Augmented" Washington Consensus, the
previous 10 items, plus:

1. Fiscal discipline 11. Corporate governance

2. Reorientation of public expenditures 12. Anti-corruption

3. Tax reform 13. Flexible labor markets

4. Financial liberalization 14. WTO agreements

5. Unified and competitive exchange rates | 15. Financial codes and standards

6. Trade liberalization 16. “Prudent”capital-account opening

7. Openness to FDI 17. Non-intermediate exchange rate regimes

8. Privatization 18. Independent central banks/inflation targeting

9. Deregulation 19. Social safety nets

10. Secure Property Rights 20. Targeted poverty reduction

Source: [Williamson 1990]; [Rodrik 2003; 2006]

1

2)

3)

4)
5)

6)
7)

8)

9)

What mean principles of Washington Consensus? Let we see (items on table 1).
Means that public revenues should cover public expenditures, because budget
deficit lead to inflation and to balance of payments deficit.

This suggested switching expenditure, in a progrowth and propoor way, from
things like nonmerit subsidies to basic health care, education, and
infrastructure.

The aim is a tax system that would combine a broad tax base with moderate
marginal tax rates. This would increase fiscal, and then total public revenues.

If exist control of interest rates, it must be cancelled.

Central Bank has to ensure that appreciated domestic currency does not
jeopardise the competitiveness of domestic economy in external trade.

As generall approach, without pointing out the swiftness of its application.

It doesn’t refer to comprehensive capital account, but only to FDI, in the
meaning that all foreigners should be able to invest, build or buy something,
and should be able to do that without limitations.

It is assumed that privatization, if conducted properly, is beneficial, wheter
privatized enterprises do business in competitive market, wheter they are
regulated.

It refers, primarily, to removal of barriers to entry given market, which
increases competition, as well as the exit barriers for firms, not a removal
regulation of safety of production, ecology regulation, or economic regulation
in case of natural monopolies.

10) It is necessary to ensure to gain property rights at an acceptable cost.

Is this set of policies acceptable? Williamson emphasized uniqueness of 1989

[Williamson 2003, p. 11], and critics of Consensus emphasized that some of the
important policies are missing, for example social equality and institutional
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development.” This is unquestionable, and therefore Williamson later supplemented the
program, and named it After the Washington Consensus [Williamson 2006]. However,
it’s important to estimate original policies, because they were practically implemented.
It’s clear that in these evaluations couldn’t be (and shouldn’t be) a consensus, but still,
surprisingly, there are many our economists that fully support these policies. In my
opinion, uncritical relation toward policies of the Consensus can’t be good — they must
be considered individually in the context of specific economy and concrete period of
time .

The ideas derived from the Washington Consensus had a huge influence on the
economic reforms of many countries, among them on postcommunist countries, although
the way these countries interpreted these ideas varied significantly. However, the orginal
policies reigned unchallenged for only a short time. International economic and political
circumstances has been changed, as well as domestic condition in reforming countries.
So appeared new problems and the original proponents of the Consensus had to search
for new answers. These answers often complemented the original recommendations of
the Consensus, but not always. Also, new goals, more complex and difficult, were
constantly added to the list of requirements, so the final frontier of the reform process
became mere preconditions for success.

Results of the transition process: the case of Serbia

Through the reforms, the institutional ambient in transition countries has been
radically changed: for most prices a free price system was introduced, foreign exchange was
liberalized, subsidies were cut, currencies were devaluated and made convertable, restrictive
credit policy was introduced, borders were open for foreign capital, most of the state-owned
enterprises were privatized. In most cases, it is all done by “shock therapy” (all, right now, at
the same time). The applied model assumed that the market institutions would spontaneously
lead to capitalism, as soon as the ownership was privatized, prices were free, currency was
stabilized and free competitive market was established. The economy should, after a short
period of crisis, spontaneously lead to the renewal of production and economic growth.

These changes, however, weren’t backed with proper and suitable changes in real
sector. The results achieved are well known, and there is no point in repeating them here.
They undoubtedly show failure.

The implementation of reforms prescribed in Washington Consensus and after gave
not expected results. These results cannot be marked as good: instead of the promised
prosperity, the majority of countries measured a great and a long-term fall in GDP, industrial
production and living standard. The former yugoslav republics were not an exception. Not
even Slovenia, with all its specificities and a refusal to apply some of the IMF policies (i.e.
Washington Consensus), with annual GDP growth around 2%, cannot be satisfied. Serbia,
fell almost 30% of its value in 1989, is in a similar situation as the Ukraine and Moldavia,
whose decrease is between 40% and 50%. The official statistical methodology in Serbia

% The first who wrote about Consensus failure to see crucial role of institutions in economic
development was Naim Moisés. He also said the Consensus policies had to be seen merely as ,,first
stage™ or ,first generation* reform. (Latin America’s Journey to the Market: From Economic
Shocks to Institutional Therapy, San Francisco, 1995. According [Moisés 2000].)
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meanwhile was changed, so the consistent time series of GDP (or earlier gross domestic
material product) cannot be found. On figure 1 therefore were two data series shown: the
gross domestic (material) product (for period 1989-2004) and gross domestic product (for
period 1997-2009). Both series, as the other data in this paper, not included the data for the
Autonomous Province Kosovo i Metohija.
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Figure 1. Gross domestic and gross domestic (material) product of Serbia
Note: for 2009 preliminary data
Source: [Pemy0mmuku 3aBoy 3a cratuctuky 2008; 2010a]

Greatest losses, not only in Serbia, were in industry. The industrial output in
Serbia in 2009 is on the level of 39% related to 1989 (figure 2), many branches
drastically decreased output, and some seized to exist .> As the industry is moving force
of technological progress, an engine to economic growth and creator of synergetic
effects in all economy®, this presentation of its decrease is by itself enough to mark the
whole period as “negative”.
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Figure 2. Industrial output in Serbia (1989=100)
Source: Author’s calculation based on [Pemy6nuuku 3aBoj 3a ctatuctiky 2010b]

3 It is great drop in 1999, a year in which Serbia was bombed by NATO. That factor and others
during the 1990s (economic sanctions, wars in the surrounding republics) are not to be
underestimated. However, a drastic drop of industrial output is clearly seen. Meanwhile, we can
see that industrial output moved, similar to other transition countries [Blanchard 1996], like an U-
pattern, but just to 1999, when this evolution was broken. This same can be seen on the figure 1.

* This was described in 1613 by italian mercantilist A. Serra [Serra 1952 /1613/].
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In most transition countries, the economic crisis was followed by other negative
consequences, such as a great demographic crisis — decline in population, spread of the
diseases, a drop in fertillity, increase in mortality. Stuckler and the co-authors tested the
hypothese that it was the mass privatization that caused the increase in mortality in the
post-communist countries [Stuckler et al., 2009]. UNICEF has estimated 3.256.000
,excess™ deaths in transition countries, for the decade 1990-1999 (without Bosnia and
Herzegovina, Georgia for 1993, Tajikistan for 1996-1999, and FR Yugoslavia for 1999)
[UNICEF 2001, p. 49]. The depth of demographic crisis is probably best illustrated by
the Russian Cross, firstly detected in 1992 in Russia: curves of dynamics of live births
and deaths were crossed. Same happened in Serbia (figure 3), but the trend of
approaching and intersecting of these curves is not clearly seen, as in Russia.
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Figure 3. Natural population changes in Serbia 1950-2009
Source: [Pemry0mmuku 3aBof 3a cratuctuky 2010c]

Transition resulted in great social expenses — increased poverty, increased
unemployment, increased inequality, aggravation of public services and their
polarization, criminal, increase in corruption and citizen unrest.” Finally, we should point
out vast external obligations, which happened inspite of great privatization revenues and
great inflow of foreign remittance in case of Serbia. Estimations of all inflows
(privatization, foreign direct investments, foreign remittance) are different, from 30 even
to 70 billions euro, only for the period since 2000. This huge inflow wasn’t directed in
production, or to rebuild tragically underdeveloped infrastructure, but in consumption
from import.

For this enormous consumption growth from import almost always is blamed
the relative appreciation of RSD, but not foreign exchange liberalization which was
swiftly and uncritically conducted at the beginning of the decade, according to
requirements of Consensus. According this argumentation, appreciated exchange rate
destimulates export and stimulates import. Both sides of argumentation, however, are
questionable: source of inlow from which the foreign currency is bought and the

5 Also for first decade of transition [Ellman 2000].
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imported goods are payed should be taken into consideration when we talk about import,
and more detailed explanations are necessary when we talk about export.

It is wrongly assumed that RSD devaluation (depreciation) would increase
competitiveness of our export, even if there is production that could be exported.
Devaluation of RSD doesn’t change prices of our goods in foreign markets, so they wont
be easier to export.® It will only lead to redistribution between domestic manufacturers:
more wealth will go to exporters (in RSD, nominally). Moving of export and import is
not affected by nominal exchange rate, but its long term trend, expressed as real
exchange rate [Tasi¢ i Zdravkovi¢ 2008]. It is well known that prices in our markets, for
a long time, almost automatically adjust to EUR (previously with DM), and react very
quickly to changes in exchange rates. So the effects of changes in exchange rate of RSD
quickly disappears, and previous constellation is established, on higher nominal value.
So what changes?
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Figure 4. Indicators of external debt of Serbia 2001-2010 (%)
Note: for 2010 first half
Source: [Hapogna 6anka Cpouje 2010]

Next important moment of transition crisis is high external indebtedness of
these countries. This indicator is also unequall between countries, and it is comforting to
say that extreme indebtedness is phenomenon that exists in some other countries as well
(above all, Greece). As we can see (figure 4), except in 2001, Serbia is, according to
External debt/GDP indicator, in a group of medium indebted countries, although moving
towards highly indebted countries at the end of period. Other indicator (External
debt/Export), excluding 2006—2008, shows significant and belongs to highly indebted
countries. (See WB criteria on Table 2.)

® It is possible to realized export with lower export prices (damping), and exporters would be
compensated with greater amounts of RSD. But that kind of export promotion is not allowed, and
aside from that, it would meant a spillover of value created in country.
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Table 2. Indebtedness according World Bank criteria

Indicator Indebtedness
High Medium Low

External debt/GDP > 80% 48% — 80% < 48%

External debt/export >220% 132% — 220% <132%
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Figure 5. Structure of external debt of Serbia 2000-2010
Note: for 2010 first half
Source: [Haponna 6arnka Cpouje 2010]

Of course, the structure, i.e. share of public and private sector in total debt is
important. It is often emphasized as (relatively) favorable circumstance. According
official data (figure 5), it realy seems so. However, I should be skeptic — who can
guarantee that the state (tax payers) won't pay back debts that isn’t hers and wasn’t
guaranteed by the state?

Perspectives for renewal and development

Intensity of negative changes and, especially, longevity of negative results of
the transition process iniciate the review of the term transition crisis (or transformational
recession [Kornai 1994]), or should determinate its new meaning. However, initiators
and protagonists of reforms in these countries don't want do, or are not able to see at first
the reforms results. Or apply some of the well known evading techniques in facing
them.” Basic principles and strategies are not questioned, and the lack of results is
explained by inconsistency in handling the reform, and by limitations set by politics, so
that it is all brought down to a mere technical problem of reform undertaking. In that

7 See more detailed consideration in [Byxsuh 2010].
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case, all debates about causes of crisis and possible means to prevent it, are stopped.
Why does this happen?

But this debate is realy necessary. And for it to be succesfull, it must adress the
core of the problem. The reconsideration of Consensus must be in focus, as well as its
theoretical basis on which it was built and is sustained. Regardlessly that many countries
were drawn to poverty, as a consequence of its recipes. So we must not think that the
generall approach is good, and that only some of the policies and measures are bad, and
not conducted properly.

Although Consensus was meant to solve “local problems”, their policies were
soon accepted as a general approach for all developing countries. It is considered that it’s
policies are enough to iniciate economic growth and remove stagnation. Great role of the
free market within set of policies is the reason it's often called neoliberal (even
“neoliberal manifesto), although Williamson emphasized that it’s not right, that term
neoliberalism was coined to describe doctrines espoused by the Mont Pelerin Society,
and that there are a number of distinctively neoliberal doctrines that are conspicuous by
their absence policies of Consensus [Wiliamson 2003, p. 11].%

Of course, we must bear in mind that “reforms were uneven and remained
incomplete”, as in Report emphasized IMF®, which is true, although the conclusion
drawn (“According to its authors, the problem was not with the approach taken to
reform, but that it did not go deep and far enough.) is questionable. From this point of
view, the failures have to be chalked up to too little reform of the kind that Consensus
has advocated all along and not to the nature of these reforms itself. Also, the policy
implication that follows is simple: do more of the same, and do it well. However, what
has become clearer to practitioners of the Consensus over time is that the standard policy
reforms did not produce lasting effects if the background institutional conditions were
poor: sound policies needed to be embedded in solid institutions. The upshot is that the
original Consensus has been augmented by a long list of so-called “second-generation*
reforms that are heavily institutional in nature (table 2, right column) [Rodrik 2003 p. 42;
2006, p. 978].

As the starting point, we can use the experience of the renewall of Germany
after the WWII. Feared that Germany could once again cause war, the allies accepted in
1944 a plan that ought to disindustrialize and make it an agrar country. Industrial
machines should be removed, mines closed and filled with water and cement. The
Germany should be turned into a land of small farmers. Then it would a peacefull nation,
and the closer contact to the land and agriculture would bring moral restoration and
pacification of its people.'® The author of plan was H. Morgenthau.'' Plan became active

¥ The origin of Neoliberalism can be found some erlier, namely in the time of 1930s, in pre-war
Germany, when the German Freiberg School was active [Boas & Gans-Morse 2009, p. 145].

? According to [Rodrik 2006 /2004/, p. 977].

1% Similarity of Morgenthau plan and Washington consensus I was at first time emphasized in
[Bukvi¢ 2010a].

' Term Morgenthau's Plan usualy has been used either to designate the described agreement or to
mean any postwar program designed to effect and preserve German disarmament by significantly
reducing its industrial might [Gareau 1961, p. 517]. Second meaning can be enlarged to any plan
that leaves out industrialization as a factor to a country development.
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as soon as Germany was defeated, in 1945.'2 It has become obvious in 1946 and 1947
that the plan created great problems. Former US president H. Hoover lead the team of
experts to visit Germany and to report about the nature and the causes of problems. In
the last report he emphasized main illusion about the development of Germany: “There
is the illusion that the new Germany (...) can be reduced to a ,Pastoral State'. It cannot be
done unless we exterminate or move 25,000,000 people out of it [Hoover 1947, p. 28].
Hoover’s reports again discovered the core of old mercantilistic theory of population:
“Industrial nation can maintain and nourish many people than it can agriculture state at
the same place.*“"” Just as A. Smith emphasized: “the difference is very great between the
number of shepherds and that of hunters whom the same extent of equally fertile
territory can maintain“ [Smit 1970 /1776/, p. 869], with implications on defense power
of the country. This means that industrialization increases country sustainability.

Table 3. Basic characteristic of Marshall’s and Morgenthau’s plans

Marshall’s plans Morgenthau’s plans

Creates “improved” Exclusively creates “improved”

Schumpeterian activities: Malthusian activities:

(= ‘good’ export activities) (= ‘bad’ export activities if no
Schumpeterian sector present)

Specialising brings increasing returns / After a certain point, specialisation will cause

economies of scale unit production costs to rise causes
diminishing returns

Dynamic imperfect competition ,Perfect competition®

High growth activities Low growth activities

Price stability Extreme price fluctuations

Generally skilled labour Generally unskilled labour

Creates a middle class Creates ‘feudalist’ class structure

Irreversible wages Reversible wages

(‘Stickiness’ of wages)

Technical change leads to higher wages to the | Technical change tends to lower price to

producer (‘Fordist wage regime’) consumer

Creates large synergies (linkages, clusters) Creates few synergies

Source: [Reinert 2006 /2004/, p. 100]

Within less than three months Morgenthau plan was quietly stopped. Instead
Marshall’s plan was introduced, which goal was the reindustrialization of Germany and
other parts of Europe. The plan was inaugurated in june of 1947'* with the explanation

12 See original in [Irving 1986] or more detailed description of Morgenthau's Plan in [Chase 1954].
13 According to [Reinert 2006 /2004/, p. 100].

4 Marshall’s expose discovers the core of the relationship between industry and agriculture:
,.Peasant has always produced food to be exchanged for other goods with the people that live in
cities. This division of labor is the fundament of our modern civilisation. It now treatens to break.
Industries in cities are not producing enough goods to be traded with peasants who produce food
(...) Meantime, there are shortages of food and kindling material and in lot of places, people are
getting close to starvation. Therefore Governments must use their external reserves to buy
necessary goods abroad (...) Modern system of the division of labor on wich commodity exchange
is based, is in danger and could fall apart. (According to [Reinert 2006 /2004/, p. 122.])
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which has already been known since the beginning of XVII century thanks to the A.
Serra, that production of raw materials and industrial production are subject to different
laws."® These arguments were used after the end of WWII in favor that raw-material
production based countries also needed industrial sector. Recent mainstream in
economic science, unfortunately, based on neoliberal dogma, forgot this opinions, and
through its enforcers, with IMF on the head, even directly forbid the poor countries to
develop industry forcing them on “equal* competition with industrial developed
countries. The same countries that used opposite policies for their development, than
those enforced on poor countries.

Table 4. Means for national economic development

1. [ Acceptance that wealth is created in relations between activities with increasing returns and
continuous mechanization. Understanding that the state is in wrong “field of specialization®.
Aware of policies it supports, stands for and protects these activities.

2. | Temporal monopoly should be given to these activities in certain geographic area / patents /
and customs protections.
3. |Acceptance that economic development is synergetic fenomenon, so that diversity and

division of labor in economy are imposed. “Maximizing labor division and number of jobs
in country* (A. Serra) and copying economic structure of Venice and Holland.

4. Theoretical understanding that industrialization (and advanced service activities)
simultaneously solve four great economic problems of poor countries: increase value added,
increase employment, increase wages and decrease balance of payment deficit.

5. Significance of attracting competent labor from abroad (which is more important than
foreign capital). This was already very important in England, in the period of Tudor dynasty
(throughout the history, many nations deprived themselves of most educated citizens
through religious persecution).

6. | Relative oppression of large landowners. From Florence in XIII century through England
since 1485, to South Korea after WWII. Physiocracy (the foundation of standard economics)
was a revolt of large landowners against that kind of policy.

Tax incentives for economic activities we wish to develop.

Export support for same activities.

7
8. Inexpensive loans for same activities.
9
1

0. |Helping to increase arable land and incentives to agriculture in general, although we must
bear in mind that agriculture itself cannot drive the country out of poverty.

11. | Focus on education and knowledge.

12. | Patents protection for new inventions.

13. | Export duties and export prohibitions so that raw materials would become more expensive
for foreign industry (used in England in XVI century, with great efficiency, in order to break
Italian textile industry).

Source: [Reinert 2006 /2004/, pp. 44-46]

Because Marshall’s plan is today wrongly identified with any plan that brings great
resources to the poor countries, overlooking its essence — (re)industrialization, it’s necessary
to specify its main characteristics and differences to Morgenthau’s plan (table 3).

15 See [Serra 1952 /1613/, ch. 3].
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Table 5. Two different types of economic theory

Foundations of todays mainstream theory
(standard canon)

The other canon foundation (“Alternatrive
theory*)

Equillibrium under perfect information and
perfect foresight

Learning and decision-making under
uncertanity (Schumpeter, Keynes, Shackle)

High level of abstraction

Level of abstraction chosen according to
problem to be resolved

Man’s wit and will absent

Moving force : Geist — und Willenskapital ;
Man’s wit and will, enterpreneurship

Innovation and new knowledge are not the
(inner) moving force. Moving force: “capital
per se propels the capitalist engine*

Moving force: New knowledge which creates a
demand for capital to be provided from
financial sector.

Metaphores are chosen from realm of physics.

Metaphors are (mainly) chosen from the realm
of biology

Mode of understanding (is)
Machanistic(“begreifen”)

Modes of understanding are Qualitative
(“verstehen”). A type of understanding
irreducible only to numbers and symbols

Matter (Materialism)

Will and wit (capital) (innovation and
enterpreneurship) precedes matter.

Focused on Man the consumer (Adam Smith:
“Man are animals which have learned to
barter.*)

Focused on Man the Innovator and Producer
(Abraham Lincoln: “Man are animals which not
only work, but innovate.*)

Focused on static (World as a photography)

Focused on change (World as a film/movie)

Histoy absent, no cumulative effects

Cumulative causations. History matters,
backwash effects (Myrdal, Kaldor, Schumpeter,
German Historical School)

Increasing returns at large scales are not
essential feature

Increasing returns, or its absence, are essential
to explaining differences in income between
firms, regions and nations (Kaldor)

Seeks to be very precise. (its better to be
accurately wrong, than approximately correct)

Relevance is more essential than precision. A
core issue in the economy is trade-off between
relevance and precision

,,Perfect competition®. (Commodity competiton
and price competition) is an ideal situation for
society

Innovation and knowledge based competition is
ideal, and engine to progress. Perfect
competition,with equilibrium and no innovation
makes capital worthless. (Schumpeter, Hayek)

The market is a mechanism for setting prices

Market is also an arena for rivalry,and a
mechanism for selecting different products and
solutions (Schumpeter, Nelson & Winter)

Starting assumption for equality : no diversity

Diversity is a key factor (Schumpeter, Shackle)

Second assumption for equlity: All economic
activities are alike, and of equal quality as
carriers of economic growth and welfare

Growth and welfare are activity specific.
Different economic activities present widely
different potentials for for absorbing new
knowledge.

Both theory and policy tend to be independant
of context. (“one medicine cures all*)

Both theory and policy recommendations are
highly context dependant

The economy is largely independant from
society.

The economy is firmly embedded in society

Technology is taken as a free good, as “manna

Knowledge and technology is produced, have
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from heaven*

cost and are protected. This production is based
on incentives of the system, law, institutions
and policies

Equillibrating forces are at the core of system
and theory.

Cumulative forces are more important than
equillibrating ones , and should therefore be the
core of the system

Economy is science of harmony: Economy is
self-regulating system seeking equillibrium and
harmony.

Economy is characterised by inner instability
and conflicts. Stablity doesnt come by itself, it
has to be based on policy measures (Carey,
Polanyi, Weber, Keynes)

Postulates the representative or typical firm

There are no ,,representative firm“.All firms are
unique (Penrose)

Static optimum. Perfect rationality

Dynamic optimization under uncertainty.
Bounded rationality

No distinction is made between real economy
and financial economy.

Conflict between real economy and financial
economy are normal and must be regulated
(Minsky, Keynes)

Saving is caused by refraining from
consumtion and a cause of growth.

Saving largely results from profits, not by
refraining of consumption(Schumpeter) and

saving per se is not useful or desirable for
growth (Keynes)

Source: [Reinert 2006 /2004/, pp. 151-153]

It is clearly shown what measures needs to be taken, as well as the current
position of transition countries, and Serbia. And to make everything perfectly clear, here
is the list of measures used from the time of Henry VII in England (1485) until South
Korea (1960s), later banned by World Bank and IMF (table 4).

Conclusion

The analysis of the neoclassical model in both approaches (shock therapy or
gradualist) reveals the internal inconsistencies of each [Marangos 2002]. The
implementation of this model in either form, or its combination, had to varying degrees
common outcomes. These were inflation, reduced output, unemployment, external
imbalances, destruction of welfare system, corruption. Although the neoclassical
economists had presented these outcomes as “short-term necessary adjustment”, the
transition countries are, with some exceptions, still in great depression. Contrary to
ordinary opinions, that transition crisis show as result of inconsistency in reforms taking,
we can say that this is normaly its result. The transition countries had to search, and now
search, new paths for development and renewal its economies. Serbia is there not
alone.'® In this sense, the differences between two types of economic theory (table 5)
must be seriously considered.

It should be underlined that, although it seems that the situation is clear, in
reality that’s not the case. Not because we should question these arguments and ideas — it
is necessary to that every time. The point is something else. Current trends in world are

16 See, for example [Radosevi¢ 2004].

EKOHOMUKA 23




more interdependent than ever, and very few countries, especially not Serbia, are able to
carry out its own, independent policy. Financial capital has more power today than ever,
and is heavily bounded with states policy, especially in USA, and large corporations,
creating so called “Oligarchic triad”'” (WallStreet + US Treasury + IMF) that holds true
political and economic authority in whole world.

So, the most important question today is — could the logic of today's modern
capitalism (casino capitalism) i.e. financial capital, be broken? It's not only about
offered programs '®, it is essential if there is enough social strength capable for that.
Same is to be considered for our country — are there forces that could lead us from ruling
(neoliberal) concept that leads to poverty, towards industrial oriented concept which
could lead the country towards development? Much has been spoken about new models
of development, based, among other, on renewal of industry, but the question whether
it's realistic or it's just a political marketing for domestic use, remains. Does the will and
capability to pursue autonomous policy exist? It's not clearly shown today, and the
economic mainstream doesn’t even recognize the necessity for that.

If the consensus about the later could be achieved, then the development
strategy should be chosen without prejudice. It shouldn’t be based, not on ruling
mainstream, but on postulats of almost forgotten “Other Canon”. If that kind of objective
review could be done as necessary in USA long before ending of WWII'", there is no
real reason not to be taken today. After all, even renaissance economists told us that the
State exists because of the systemic effects in an economy, wich also the early A. Smith
glorifies [Smit 2008 /1759/)]. A. Smith prior to his meetings with the French physiocrats.
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MANAGEMENT DECISION — MAKING: TYPES AND STYLES
Abstract

This work points out the importance of using decision analysis, styles and types
to resolve management problems. It is a systematic process that follows sequences
of problem identification, alternative solution generation, conseqenctly analysis,
solutions and implementation, and evaluation, and feedback. The researchers job
is to actively investigate problems before they arise and anticipate their
importance. Managers must discover the Corporative resources to resolve
problems before they take on greater meaning.

Key words: management, business, decision, styles, types, generation, proces.

MEHAIIMEHT OJJIYYUBAIBGE - TUIIOBU U CTHJIOBHU
AO0cTpakT

YV paoy ce ykasyje na 3nauaj xopuwhera anaiuze 00nYHUSARA, CMUIOEA U
munosa oa 6u ce pewunu npobremu ynpasmsarsd. Paou ce o cucmemcxkom npoyecy
KOju cneou cekgenye uoeHmuukayuja npobiema, aimepHamusHe Coayyuje
2eHepayuje, KOHCeKGeHMHe aHanuse, peulerod U UMNIEMEeHMAayuyy, eeanyayujy u
nospamuy cnpeey. Ilocao ucmpasusaya je 0a akmusHo ucmpaxcyjy npooreme npe
He2o ce OHU Nojase U AHMUYUNUPA]Y Ruxo8y eadxcHocm. Menayepu ca
EeHMY3Uja3MOM MOPAjy OmMKpumu KopnopamueHe pecypce 0a ou pewiunu npooreme
npe He2o WMo oHu npeysmy gelhe snauerve.

Kuyune peuu: menaymenm, 6usnuc, 00ay4usarse, CMuiosu, munosu, npoyec.

Intoduction

Analysis of the managerial function reveals that virtually every manager, no
matter what his or her offical title, makes decisions during the course of business. This
points to decision-making as the common function of manageres, and some writers have
used the term "decision-maker" in place of manager. The decision-making proces is the
sequence of events taken by management to solve business problems, a systematic
proces that follows a sequence of problem identification, alternative solution generation,
consequences analyses, solution selection and implementation, evaluation, and feedback.
We have briefly examined this managerial deciusion-making process in describing the
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social action phase of social responsibility and examine the proces in greater detail. First,
however, we must clarify the ways in which the management thinks about decisions, the
general types of decision, preferred styles of decision-making, the organizational levels
at which the various kinds of business decisins are made, and the condition that
influence managerial decision-making.

Ways of thinking about business decision-making
Leaner thinking

As contemporary business has become more complex, there has been a growing
consensus that effective decision-making nust take the complex nature of business into
account. The most simplistic approach, however, to the solution of business problems
exemplifies liner thinking. This assumes that each problem has a single solution, the
solution will only affect the problem area, not the rest of organization, and, once
implemented, a solution will remain valid and should be evaluated only for how well it
solves the problem. Problems are conceived if as discrete, singular and unique. The way
in which most fast-food restaurants deal with hiring and retention of counter or table
personnel shows evidence of linear thinking. In the past, most fast-food restaurants hired
teengers and experienced 150-300 percernt turnover - the average duration of
employment was just under 4 months. A liner thinking approach to personnel has
suggested in the past to managers that the solution to the turnover problem is "hire more
teenagers". The abundance of teenagers made this look like an effective solution. But,
when the demographic picture changed and there were fewer available teenagers, it
became apparent that this simplistic solution no longer worked. Now management must
consider many potential solutions - higher pay, making jobs more interesting, hiring
retirees, hiring the physically challenged, offering better benefits, and others. These
solutions will impact and interact with other aspects of the organization: benefits and
compensation, the need for different managers and supervisory structures, employee
training, and so on. As long as the problem was seen in a simplistic and linear manner,
neither the range of solutions nor the impact of these solutions upon the whole
organization was considered.

Although there is allure for managers in the very simplicity of a linear thinking
solution, it often does not prove an effective way of dealing, with organizational proble-
ms. In the rapidly changing, environments of modern business, there are least three
major difficultes with this approach to problem-solving.

- Since the solution affects not only the problem area but also the rest of the
organization, the results of the solution may not be anticipated. Parts of the
organization not considered in the original problem-solving efforts may be
affected by the solution and react in unanticipoated ways. A manager may get
more than was originally bargained for.

- Even if the results of a solution are only desired and intended, the focus on a
single problem area ignores the interrealtionships among organizational elem-
ents and may lead to a simplistic solution that does not solve the larger
problem.
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- Linear thinking assumes that problems, once defined, and solutions, once im-
plemented, are always valid and ignores the rapidly changing nature of a
business environments .

Such difficulties have led many business thinkers and practicioners to take a
different aproach to business decision-making. This new approach is called systems
thinking.

Systems thinking

Systems thinking is a more contemporary and encompassing approach to
problem-solving that assumes that problems are complex and related to a situation, taht
situation not solve the problem but will also impact on the rest of organization and
should be evaluated on how well they solve the problem (intended results) and affect the
total organization (unintended results), and further, that neither problems nor solutions
remain constant — situations change, problems evolve and new solutions are constantly
necessary.

A systems thinking approach does not view problems as discrete but sees them
as related to all aspects of an organization. Organizations are composed of interrelated
systems and processes, and any chage in one organizational aspect affects all others. A
systems thinker would therefore consider the interrelatioinships among the systems and
processes of the organization before implementing a solution. That solution will be
evaluated on the basis of all results produced, as cited earlier. Further, there is the
recognition that not only do circumstances change, requiring new solutions, but solutions
themselves also function to change circumstances. It is therefore necessary, after
implementing any solution, to evaluate the effect of that solution and provide feedback
to the organization as it begins anew the problem-solving process. Problem-solving is
therefore a dynamic proces as new solutions create new realities and those new
circumstances require new solutions.

Types of managerial decisions
Whether a manager takes a linear thinking or systems thinking approach to
business problems, there are two major kinds of problems confronted, and the nature of
the problems will influence the methods applied to reach satisfactory solutions. These
are programmed and nonprogrammed decisions.
Programmed decisions
Programmed decisions characterize those problems that are well understood,

highly structured, routine, and repetitive and that lend themselves to systematic
procedures and rules. Each time one of these decisions is made is similar to every other
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time. The checking out of a book from a library or the processing of a hospital insurance
claim are exemples of programmed decisions because they are repetitive and routine.
Much effort may have gone into the solving of these problems the first time they were
encountered in the enterprise. As they were solved for the first time, there was probably
much though given to how the solutions could be routinized. When a processs is
produced that will give an acceptable results each time, management has created an
algoritm, a mathematical concept applied to management. An algorithm is "respective
calcualtion", in this instance a repetitive proces by which an acceptable solution will
always be found. Once implemented, such solution-generating processes become SOP-
standard operating procedures.

Programmed decisions, since they are well structured and understood, may lend
themselves to linear thinking, but this will only be so if the programmed decisions are si-
mple problems. A programmed decision, however routine and well understood, may be
quite complex and require a true systems approach when first encountered. This implies
that a systems aproach will be necessary the first time the problem is solved, but the res-
ult of this problem-solving approach will be an algorithmic solution that can then be app-
lied every time the same problem recurs. The computer is particularly well suited to
algorithmic processing since it processes the ability to make error-free complex
calculations each time.

The latest appliication of algorithmic decision-making to a programmed
decision is artificial intelligence, which is a multidisciplinary applications of computer
science, philosophy and psychology. After understanding how an individual approaches
a well-understood problem, artificial inteligence (Al) seeks to duplicate human
reasoning and action. The good of Al is to improve decision-making by enhancing
consistency by applying decision-making rules as an employee woluld do. Thus by
defining decision-making rules based on mathematical modeling of expert decision-
making, that expetise is preserved (even when the expert no longer has the job) and
passed to others. An example of such an Al expert system would be a customer service
computer-generated voice rotary consisting of a series of "if....then" alternatives. Each
positive answer leads to a specific alternative, the "then", and the consumer eventually
arrives at a satisfactory resolution of the problem initially presented. These systems may
be either rule-based and operate by reference to a series of expert rules or case-based,
where, having been presented with a problem, a computer searches through a data-based
of past cases for the case that most closely resembles the current situation.

Nonprogrammed decisions

Nonprogrammed decisions are those problems that are not well understood, not
highly structured, tend to be unique, and do not lend themselves to routine or systematic
procedures. The key to understanding these decisions is to remember that happen
infrequently, and because they happen so rarely, there is little precedent for decision-
making. A merger is an example of the kind of event that requires management decision-
making and happens so rarely that neither standardized nor routine decisions are
available.
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Nonprogrammed decisions rely heavily on the decision-making abilities of
managers since there is no routine solution available. Management will make use of data
from past problems and performance, examining historical analogy-how others in the
past have solved similar problems. Managers look for principles and solutions that may
apply in the current situation but must be ever mindful that past solutions and problem-
solving methodologies may not apply now. There may well be something in the past
problem that was unique or special to that problem that makes deriving a solution for the
current problem impossible. Additionaly, managers may review how similarly situated
companies are currently solving similar problems to discern ways of dealing with the
difficultes currently facing their organization.

Managers, particularly at higher organizational levels, make many nonprogra-
mmed decisions during the course of defining the goals of enterprise and running its
daily activities. Because nonprogrammed decisions are so important to business and so
common to the managerial position, a managerer’s effectiveness and future promise to
the business will often be judged according to the quality of his or her desision-making.
Business have created training programs in decision-making to help traing managers
because they make so many nonprogrammed decisions. Many managers elect to seek
advanced educational degrees in business, and much of this education teaches problem
analysis and decision-making. One of the most popular ways of developing analytic
abilities and managerial decision-making is the case study. The case study is a written
history of a business problem and the manner in which management solved it. A good
case study does not pretend to teach a unique solution, although it may be valuable to see
how that solution worked in a specific situation. The greatest benefit to be derived from
a case study is to learn how a decision was made and a solution selected. The decision-
making methodology can then be applied to other problems.

Levels of decision-making in an organization

Just as there are different kind of business decision-making, there are different
levels of decision - making within a business. These are the strategic, administrative and
operational levels of decision-making in an organization.

Strategic decision-making

Strategic decisions are those that determine the goals of the entire business
organization, its purpose and direction. It should be noted here that the strategic
decision-making function is largely the task of top management. Top management has
the "big picture" of all the elements of a complex business enterprise, and it must be able
to integrate all aspects of a business into a coherent whole. The decision made at this
level also determine how the business will relate to external environments. Because
strategic policies affect the entire business, they can best and must be made at the
highest level within an organization. These policies and goals are not very specific
because they must be applied to all levels and departments in a company. Strategic
decisions are usually nonprogrammed in nature.
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The general decision to produce a breakfast cereal or to entire a new market are
examples of strategic decisions.

Administrative decision-making

Administrative decision-making are those made on a lower level than the
previously discussed strategic decisions. They are usually made by midlevel
management, such as divisional or departmental magares. These decisions concern the
development of tactics to accopmplish the strategic goals defined by top management.
Although top management’s strategic decisions are nonspecific because they are applied
to all departments within the organization, administrative decisions express corporate
goals in a specific departmental manner. Administrative decisions are therefore more
specific and concrete than strategic decision and more action oriented. The decision to
produce a specific kind of cereal, in this case a fruit-and-fiber breakfast cereal, is an
example of this kind of administrateive decision.

Operational desicion-making

Operational decision are made on the lowest or supervisory level within the
company and concern the course of daily operations. These decisions determine the
manner in which operations are conducted - operations designed to accomplish the
tactical decisions made by mid-management. These decisions concern the most effective
and efficient way to accomplish the goals stated on the administrative level. Setting a
production schedule and determining the appropriate level of row materials inventors are
examples of operational decisions. In our continuing example of the breakfast cereal, an
operational decision would be to produce each week 10,000 boxes hoilding 12 ounches.

Figure 1. is a graphic representation of the levels of decision-making shows for
each part of the organiuzation.

Organisation Decisions
Level Types

> :
Top Strategic

Midle » Administrative

Supervision Level — 3 Operational

Pt. 1. Levels of decision-making in an organization
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Styles of decision-making

Just as there are different kinds of decisions, there are different kinds of
decision-making styles. The corporate culture that was discused in the last chapter will
influence the acceptable decision-making style in the company.

One style may be more acceptable than others, and decision-makers who show
the desired style will be rewarded and promoted to even ligher business position. The
task of the new manager is to determine the most effective decision-making style. This
can be done by observing the styles of established executives in the specific company. A
manager whose style of decison-making is different from that of company will often
encounter great difficulty in having his managerial decisions accepted.

The "smoother" or problem avoider

The problem avoider (PA) seeks to preserve the ststus quo and acts to keep
from making changes. This manager functions to maintain current conditions, and
although this may not be the stated goal of managerial decisions and actions, it will be
the practical results. When confronted with difficulty, the PA will either reconcile the
conflicts in the reported data with a rationale that seeks to “smooth over” any conflict
or ignore it completely. This the PA is often called a smoother. This manager may not
recognize problems in the business environment and will be able to come up with
rationales for supposed problems that demonstrate that they are not really problems at
all. He or she may appear blind to business difficultes and will be the person who most
resists business changes, even when the changes are obviously for the best interest of the
company.

The PA, in the desire to preserve the status quo and avois making changes, will
give great effort and value to intensive preplanning studies. These studies will present
and justify organizational efforts designed to minimize change. Problem avoiders are go-
od people to keep an organization on a calm and even course, and this may be the most
effective decision-making style in undustrial environments in which there is litttle need
for change. However, if the business is conducted in a dynamic, changing
environmenmt, a more active approach will almost be more effective for problem-
solving. Such a manager will be known as a problem solver.

The problem solver

The problem solver is the most common managereial style. Most managers
expect to be confronted with problems and to solve those problems in the normal course
doing business. There is no hesitation to make changes when there is an indication that
such changes are good and necessary. There is no prior commitment to make changes,
however, until it has been determined by means of research and scientific analysis if the
data that changes are necessary. It is recognised that change without necessray is gratui-
tous, a waste of organizational resources. Such gratuitous changes serve to foster an
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illusion of progres while merely cofusing everyone. Change is made more acceptable
when those affected by the changes undrestand the reasons for those changes.

The problem solver accepted that modern business operates under conditions of
risk and uncertainty. This means that business is often in a very turbulent environment
with the imperative to adopt to changed circumstances. Business that fail to adopt suffer
decline, crease to be productive and profitable, and may eventually die. It has been
observed that the market-place is unforgiving of a business that fails to change when
confronted with necessity to do so. The problem solver accepts the risk and makes
decisions that help deal with the uncertainty. These managers deal with problems as tey
arise and do not seek to preserve the status quo unless the current situation is better than
any possible change.

The only criticism we may advance of the problem solver is that this kind of
manager is preoccupied with the current problems. This person is generally always in a
primarily reactive mode, reacting to problems as they arise. Often these problems could
be better dealt with if they had been anticipated - when they were smaller and more
effeciently managed. The problem solver rarely anticipates problems but is very
effective in dealing with them once they have become known.

The problem seeker

The problem seeker, as the name implies, actively seeks out problems and
attempts to deal with them before they emerge as major dificultes for a business. This
manager is enthusiastically involved with future planning and the creation of
contingences. The problem seeker not only recognizes the need for change but also
believes that the best way to deal with change is to anticipate it, not merely react to
current needs. This kind of managerial decision-maker makes use of data analysis, not
merely to understand the present, but also to project the future. The problem seeker is a
corporate champion of research and will devote many hours of dedicated work trying to
understand the implications of research data for the company’s future.

Although this preoccupation with the future of the company may seem to lead
to a neglect of current needs and situation, the problem seeker hasa vital role in planning
the future of the company. There are two major points in favour of the decision-making
style of the problem seeker: (1) It is often eiaser and more efficient to deal with small
problems before they become big ones. (2) It is not enough for a company to change; it
must change in the right direction to survive in the rapidly changing contemporary
environments of business. The problem seeker is a major corporate resource in planning
for the future, but it is obvious that a company must be able to change both in response
to current problems and in response to anticipated future problems.

One of the major distinguishing features of these types of decision-makers is
the ability to deal with conditions of risk and uncertainty. The problem avoider seeks to
mini-maze risk and eliminate uncertainty by promoting the status quo, a totally known
condition. The problem solver recognizes the need to risk change and function in an env-
ironment of uncertainty in which there are unknown conditions and the possibility of
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unanticipated results. The problem seeker accepts the greatest amount of risk and uncer-
tainty in actively seeking to deal with problems before they have emerged and become
known. We now turn a general description of the different levels and types of risk and
uncertainty to better understand the conditions under which managerial decisions are
made.

Summary

The decision-making process is the sequence of events taken management to
solve managereial problems. It is a systematic process that folloows sequence of
problem idnetifiaction, alternative solutions generation, consequnces analysis, solution
selection and implementation, evaluation, and feedback.

Liner thinking is a simplastic approach to problem-solving that assumes that
each problem has a single solution; and, once implemented, a solution will remain and
should be evaluated only for how well it solves the problem.

Systematic thinking is more contemporary and complex approach to problem-
solver that solutions not only solve the problem but also impact on the rest of the organi-
zation and should be evaluated on how well they solve the problem (intended results)
and affect the total organization.

The problem seeker actively seeks out problems before they emerge and will
anticiapate their significance. This manager will enthusiastically devote corporate
resources to solving these problems before they can assume major significance. This
manager anticipates rather than merely reacts.
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HOMICIDE MOTIVES
Abstract

The "Homicide murders" by Aleksandar B. Djuric¢ is dedicated to the research
of a significant theoretical and practical relationship of criminal motives in the
criminal law. Correct understanding of the delinquency motive (and its motivation
as well) is imperative in upgrading the operation quality of public-law organs and
courts in the sphere of criminal jurisprudence, especially related to the legal
qualification of criminal offenses and meting out punishments for their
commitment. However, the public-law doctrine does not offer uniform resolutions
of the concept of criminal motives, their classification, the compulsory quality of
their determination and legal procedural identification, etc. The actuality of
investigating this component of the subjective aspect of delinquency and its motives
is related to the reform of criminal legislation, implying the Serbian Criminal
Legislation as well.

Key words: criminal motive, motivation, delictual fault, intention, deliberate
offense, in willful negligence, with possible intentional fault, murder in the first
degree (willful homicide), murder in the second degree (manslaughter through
negligence).

YMBIIIJIEHHBIE YBUMCTBA
AOcCTpaKkT

Hannas cmames noceswjena uUccie008aHUI0  BAJICHbIX MEOPEMUYecKUx U
NPAKMUYECKUX MOMUE NPOOLeMbl 63AUMOOMHOUEHUI 6 O0OIACHU Y20N08HO20
npasa. Ilpasuibhoe noOHUMAHUE MOMUBO8 NPECMYNHOCMU (PABHO KAK U €20
Momusayuu), Mo HeoOX0OUMO Ol VIYYUEHUS Ka4yecmea OesmelbHOCmU 6cex
KOHCIMUMYYUOHHbIX O0p2aH08 U cy0o8 8 cghepe Y20l06HOU IOPUCHPYOEHYUU,
0COOEHHO 6 T0PUOUYECKOl KEANUDUKAYUL NPECMYNIeHUsT U HAKA3AHUL 3d UX
ucnonnenuem. OOHaKo, 8 OOKMPUHbBL Y20L08HO20 NPABA, Hem eOUHCMEA 8 PeuleHuU
60NPOCA O KOHYEeNnYuu yY20JI08HOU MOMUBLL, UX Klaccupurayus, ux obszamenpHoe
BbIsGNICHUE U PACKpbIMUe U max oadnee. Ypoeenv 3HAUUMOCMU UCCIEO08AHUL
KOMNOHEHMO8 cYObeKMUBHO20 NPECTNYNHOCTNU, A MAKICE €20 MOMUG, CES3AHHDBILL C
peopmoll  y20106H020  3aKOHOOAMENbCMEAd 6 3Mou  obracmu u  cepbcKou
V20lI08H020 3AKOHOOAMENbCMEA.

Kniouegvle cnoga: y2onosuvili MOMUE, MOMUBUPOSKA, MOMUBAYUS, GUNA,
yMbicen, NPeOHAMepeHHOCb, YMbIUIEeHHOe YOULLCMBO.
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YMUIIJbAJHA YBUCTBA
ArncTpakrt

Ynanax je noceehen ucmpancugaiby 6adCHOZ MEOPUjCKo2 U NPAKMUYHOR
00HOCa npobiema momusa y Kpusuunom npaey. Ilpasunno pazymesarbe momusa
denuHkeeHyuje (Kao u rezose Momueayuje), HeonxooHo je 3602 no6ObUIABAILA
Keanumema Oelamuocmu OpACAGHONPABHUX OpP2aHd U Cy008d y chepu KpusuuHe
Jjypucnpyoenyuje, a Hapouumo KoO NpasHe Keamuuxayuje Oemuxama u
oomepasara KasHe 3a 1UX060 uzepuierve. Mehymum, y KpueuuHonpagHoj
OOKMPUHU HeMda jeOUHCmea y no2iedy pewlerba NUmared NojMa KPUMUHATHUX
Momusa, mwuxoee Kiacugukayuje, obaeesHocmu ymephusara u NpoyecHoz
omkpugara umo. Cmenen aKmyeiHOCMU UCMPAICUBAILA MAKEEe KOMNHOHEHMme
cybjexmughe cmpamne OeIUHKEEeHYUje, KA0 U e208ux MOMuUed, Noee3ana je ca
pepopmom KpusuuHO2 3aKOHOOABCMEA, A Y MOM CMUCLY U CPNCKOZ KPUBUYHOZ
3aKOH0Oa8Ccmaa.

Kuyune peuu: xkpumunainu momus, MOMUSUPAHOCH, MOMUSAyuja, Kpusuya,
Hamepa, yMUulbaj, yMutabajuo youcmaeo.

1. Introduction

The following empirical, comparative law research of the criminal acts in Ukraine
and Serbian criminal jurisdiction practice has been carried out with the aim of clearer
perception of the criminal motive phenomenon. The research was done on the territory of the
Regional Court of Kiev and the District Court of Nis.

The subjects of the research were the facts relevant for determining the content of
criminal motives of the concrete criminal affair.

The scope of the research included the practical fulfilling of the legal norms in
Ukraine and Serbian criminal legislation that regulates the content and the importance of the
criminal motives for the establishing of guilt in legal practice. The research also included the
analysis of the justification of the scientific attitudes about criminal motives and criminal
motivation.

We analyzed the most frequent forms of the incrimination from chapter II of the
Special part of the Ukraine Criminal Code - Crimes against Human Life and Health, and
particularly willful homicide - (a) murder; (b) murder in the first degree (b-1) of two or more
people, (b-2) under-age child or pregnant woman, (b-3) fiancé or fiancée, (b-4) committed
with extreme fierceness, (b-5) committed in the way dangerous for a larger number of people,
(b-6) out of utilitarian motives, (b-7) out of hooligan motives, (b-8) murder of a close relative
of a person who performs official or civil service with the aim of preventing or disabling of
undertaking measures or performing the official and civil service, (b-9) committed with the
aim of concealing another crime or enhance its committing, (b-10) committed with rape or
violent satisfaction of sexual drives in unnatural way, (b-11) ordered murder, (b-12)
committed according to the previous agreement of a group, (b-13) committed by a person
who has already committed an offence, not including the murder regulated in article 116-118
of this Code (article 115 of the Criminal code of Ukraine); and (c) Murder committed in the
state if intense psychological excitement (article 116 of the Criminal Code of Ukraine); as
well as the incriminations from the chapter 13 of The Special Part of the Criminal Code of
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Serbia - Criminal Acts against Life and Body, and especially willful homicides - (a) murder
(article 113. of the Criminal Code of Serbia); (b) murder in the first degree committed in (b-
1) cruel and perfidious way, (b-2) in cold-blood, violent way, (b-3) by a willful endangering
of another person’s life, (b-4) during committing a criminal act of banditry or robbery, (b-5)
out of a personal benefit, with the aim of committing or concealing another criminal offence,
out of cold blood revenge or other base motives, (b-6) murder of a civil servant or a military
person while on duty, (b-7) murder of a child or a pregnant woman, (b-8) murder of a
member of murderer’s own family, who he abused previously, (b-9) willful murder of more
people if it is not a murder in an instant or infanticide during delivery or a murder out of
mercy ( Article 114 of the Criminal Code of Serbia); and (c) murder in an instant ( Article
115 of the Criminal Code of Serbia ).

The main aims of our research are: (1) analysis of the criminal law data existing in
the criminal case documents ad act relevant for establishing the content of the criminal
motives; (2) analysis of the contents and practical relevance of the concrete criminal motives
and the establishment of the criminal motives in accordance with legal measures, in the
criminal proceedings concerning the criminal case in question; (3) analysis of the contents
and the establishment of the types of criminal motivation in accordance with the legal
measures in the criminal proceedings concerning the criminal case in question.

Bearing in mind that the research was done for a period of five years 1992-1997,
when the Criminal Code from 1960 was valid in Ukraine and the Criminal Code from 1997
with changes and additions was valid in Serbia together with the Organic Law from 2003
researched incriminations from the irrevocable judicial acts of these states were legally
classified in the sections of the Criminal law not valid at present. That is why the numeration of
the sections of the analyzed incriminations shown in the tables doesn’t match the numeration of
the sections of the analyzed incriminations of the irrevocable judicial acts-verdicts.

2. Research results

Empirical basis of our research on the territory of Ukraine consists of 157 criminal
cases of willful homicide (article 115-116 of the Criminal Code of Ukraine) with 235 guilty
people, found guilty of committing these incriminations or for complicity. These criminal
cases were analyzed by the division of the Regional Court of Kiev. On the territory of Serbia
there were 35 criminal cases of willful homicide (article 113-115 of the Criminal Code of
Serbia) with 48 persons found guilty of committing these incriminations or for complicity.
These cases were analyzed by the division of the District Court in Nis, during the period of 6
years, from 1992 till 1997 (table 1).

We also analyzed all the criminal law provisions connected with the willful
homicides from the Criminal Code of Ukraine (article 13 of the Criminal Code of Ukraine -
completed and uncompleted crime, article 14 of the Criminal Code of Ukraine- planning of
the crime, article 15 of the Criminal Code of Ukraine - the attempt to commit the crime,
article 16 of the Criminal Code of Ukraine - criminal law responsibility for the attempted
uncompleted crime, article 17 of the Criminal Code of Ukraine - voluntary desistance from
the crime that was not completed, article 18-19 of the Criminal Code of Ukraine - subject of
the crime and the existence of the previous sentencing, article 20 of the Criminal Code of
Ukraine - limited consciousness, article 21 of the Criminal Code of Ukraine — criminal law
responsibility for the crimes committed under the influence of alcohol, narcotics etc., article
26-27 of the Criminal Code of Ukraine - complicity and different kinds of complicity, article

38 EKOHOMHUKA



28 of the Criminal Code of Ukraine - committing the crime by a group of people, group
formed according to a previous agreement, organized group or criminal organization, article
29 of the Criminal Code of Ukraine - criminal law responsibility of the accomplice, article 30
of the Criminal Code of Ukraine - criminal law responsibility of the organizers and the
members of the organized group of the criminal organization, article 31 of the Criminal Code
of Ukraine - voluntary desistance of the accomplice, article 32-35 of the Criminal Code of
Ukraine- repetition, plurality of the offences or recidivism of the crime, article 36, part 3,
articles 37-38, and article 39, part 2 of the Criminal Code of Ukraine - criminal law
responsibility for the excessive self-defense, putative defense and exceeding the limits of the
necessity, article 65 of the Criminal Code of Ukraine- general rules about the establishment
of punishment, article 66-67 of the Criminal Code of Ukraine - mitigating and aggravating
circumstances for the establishment of punishment, article 68 of the Criminal Code of
Ukraine - establishment of punishment for the crime that was not completed and for the
crime committed in complicity, article 69 of the Criminal Code of Ukraine - mitigating of the
punishment prescribed by law, article 118 of the Criminal Code of Ukraine - willful homicide
by excessive self- defense and exceeding the limits of necessity, article 120 of the Criminal
Code of Ukraine- incitement of suicide, article 121 of the Criminal Code of Ukraine - willful
serious bodily injury, article 122 of the Criminal Code of Ukraine - willful medium bodily
injury, article 123 of the Criminal Code of Ukraine - willful serious bodily injury inflicted in
the state of intense psychological excitation and other willful incriminations from the group
of the crimes against human life and health) and Serbian Criminal Code (article 19, part 3 and
article 20, part 3 of the criminal code of Serbia - willful murder by excessive self-defense or
exceeding the limits of necessity, article 24 of the Criminal Code of Serbia - deviated
limitation of consciousness, article 27 of the Criminal Code of Serbia - responsibility for a
serious consequence, article 30-32 of the Criminal Code of Serbia - responsibility for
attempted criminal act and voluntary desistance, article 33-37 of the Criminal Code of Serbia
— complicity in a criminal act, )participation, incitement and help), article 55 of the Criminal
Code of Serbia - establishment of the punishment for e repeated offence, article 56 of the
Criminal Code of Ukraine - prolonged criminal offence, article 117 of the Criminal Code of
Serbia - murder out of mercy, article 19 of the Criminal Code of Serbia- inciting of suicide
and help in suicide, article 121 of the Criminal Code of Serbia - serious bodily injury, article
122 of the Criminal Code of Serbia - light bodily injures, article 123 of the Criminal Code of
Serbia- participating in a fight, article 124 of the Criminal Code of Serbia - threatening with a
dangerous weapon in a fight or argument, and other willful incriminations from the group of
criminal offences against life and body).

Table 1. The number of criminal cases for which a sentence was delivered from 1992-1997
(1-a) The Regional Court of Kiev

THE NUMBER OF CRIMINAL CASES THE NUMBER OF THE
YEAR (article 115-116 of the CC of Ukraine) ACCUSED-GUILTY
1992 30 42
1993 15 27
1994 26 40
1995 22 36
1996 34 53
1997 30 37
total 157 235
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(1-b) The District Court of Nis

THE NUMBER OF CRIMINAL CASES THE NUMBER OF THE
YEAR (Article 113-115 of the Criminal Code of ACCUSED-GUILTY
Serbia)
1992 6 9
1993 4 5
1994 6 8
1995 5 7
1997 7 11
1998 7 8
total 35 48

Analysis of the data of the people found guilty of willful homicide contains
following information (Tables 2-7): (1) number of the people found guilty of committing or
complicity in committing willful homicide; (2) the sex of the accused; (3) marital status of the
accused; (4) education of the accused; (5) social status of the accused; (6) previous conviction
of the accused- repetition of an offence; (7) influence of the criminal motives on the content
of the plea of guilty the degree of guilt establishment in preliminary investigation proceedings
and criminal proceedings; (8) influence of the motives on the legal change of classification
and on establishing the content of guilt in preliminary investigation proceedings and criminal
proceedings; (9) kinds of criminal motives and types of criminal motivation.

Of 235 people accused for willful murder on the territory of Kiev, the majority of
people are 18-25 years old, 81 or 31.46% (male sex 78 or 33.19%, and female sex 3 or 1,27%)
while from 12 people charged with willful homicide, majority of the accused is 14-18 years old,
4 or 33,33%. The majority of the accused 18-25 years old is not married (65 or 27.65%) and the
second group is 25-30 years old and they are married (21 or 8.93%) and in the end the accused
who are 40 or more years old, and who are divorced (11 or 4.68%)-table 2-a.

On the territory of Nis, out of 48 people accused for willful homicide, the majority
is 18-25 years old, 18 or 37.13% (male sex 17 or 35.07% and female sex 1 or 2.06) while out
of 6 persons of female sex accused for willful homicide, the majority of people is 25-30 tears
old, 2 or 4.15%. The following group consists of people who are 25-30 years old and who are
married (6 or 54.54%) and finally the accused alder than 40 who are divorced (3 or 60%) -
table 2-b.

Table 2. Age, sex and marital status of the accused for willful homicide
(2-a) Article 115-116 of the Criminal Code of Ukraine

NUMBER OF THE
AGE ACCUSED-GUILTY SEX MARITAL
STATUS
file number
1-6 total 235 male female married not divorced
(1992-97) married
14-18 41 37 4 - 41 -
19-25 81 78 3 13 65 3
26-30 44 43 1 21 18 5
31-35 25 25 - 10 8 7
36-40 13 12 1 4 6 3
over 40 31 28 3 13 7 11
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(2-b) Article 113-115 of the Criminal Code of Serbia

NUMBER OF THE
AGE ACCUSED- SEX MARITAL
GUILTY STATUS
file number
1-6 total 235 male female married not divorced
(1992-97) married

14-18 8 7 1 - 8 -
19-25 17 1 1 16 1
26-30 9 2 6 4 1
31-35 3 1 2 2 -
36-40 2 2 - 1 1 -

over 40 5 4 1 1 1 3

Out of the total number of the accused, the majority of them has finished high school
(133 or 56.59% on the territory of Kiev, and 26 or 54.16% on the territory of Nis, and the
minority has graduated at university (9 or 3.82% on the territory of Kiev or 2.08 on the territory
of Nis), The social status of the accused for willful homicide shows that the majority of the
accused is unemployed (119 or 50.63% on the territory of Kiev or and 34 or 70.83% on the
territory of Nis) while 102 or 43.40% are employed on the territory of Kiev and 15 or 31.25%

on the territory of Nis (table 3).

Table 3. Age, level of education, social status of the accused for willful homicide

(3-a) Article 115-116 of the Criminal Code of Ukraine

AGE LEVEL OF EDUCATION EMPLOYMENT
file primary secondary high university employed unemployed
number school
1-6
14-18 35 6 - - 19 22
19 -25 28 45 8 - 28 53
26 - 30 6 32 4 2 22 22
31-35 1 20 2 2 10 15
36 -40 1 10 1 1 9 4
over 40 4 20 4 4 14 17
total 75 133 19 9 102 119
(3-6) Article 113-115 of the Criminal Code of Serbia
AGE LEVEL OF EDUCATION EMPLOYMENT
primary secondary high university employed unemployed
school
14-18 7 1 - - - 8
19 -25 6 11 1 - 4 14
26 - 30 4 6 1 1 6 6
31-35 1 3 - - 2 2
36 -40 - 2 - - 1 1
over 40 3 1 - 2 3
total 19 26 3 1 15 34
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People who are guilty of willful homicides are usually multiple recidivists
(table 4). The repeated offences were most often on the territory of Kiev during 1993, 23
or 9.78% and on the territory of Nis during 1996, 6 or 12.05%. The period with the
smallest number of repeated offences was 1996 in Kiev, 3 or 1.27% and in Nis 1992, 3
or 6.25%. First repeated offence in Kiev occurred only in two cases in 1997and in Nis in
7 cases, for the period 1992 and 1997.

Table 4. REPEATED OFFENCES OF WILLFUL HOMICIDE

(4-a) Article 115-116 of the Criminal Code of Ukraine

NUMBER OF THE
YEAR ACCUSED-GUILTY REPEATED OFFENCES
total 235 single multiple without repetition
1992 42 - 5 33
1993 27 - 23 58
1994 40 - 18 26
1995 36 - 7 18
1996 53 - 3 10
1997 37 2 9 20
(4-6) Article 113-115 of the Criminal Code of Serbia
NUMBER OF THE
YEAR ACCUSED-GUILTY REPEATED OFFENCES
total 235 single multiple without repetition
1992 9 1 3 5
1993 5 4
1994 8 1 4 3
1995 7 2 1 4
1996 11 2 6 3
1997 8 1 4 3

Ukraine federal legislator regulates willful homicide committed by a person
who has already committed offence, not including the murder regulated in the article
116-118 of this Criminal Code (article 115 of the Criminal Code of Ukraine). Very
dangerous recidivist or special recidivist is a guilty person who has previously
committed one or more offences regulated by article 115 of the Criminal Code of
Ukraine. Under the expression ‘person who has previously committed willful homicide’
legislator implies: (1) that the previous crime and the new crime were committed by the
same person in different time periods; (2) that the criminal law acts of the previous and the
new crime were not caused by the same criminal intent; (3) that each of the committed
offences has as a result willful homicide, attempted willful homicide or complicity in willful
homicide - qualified in article 14, part 1 or article 15 or article 27 of the Criminal Code of
Ukraine; (4) the first out of previous murders is qualified or has been qualified according to
article 115 of the Criminal Code of Ukraine; (5) at the moment of committing the second or
the next offence the period of prescription of legal action was not over for the first crime or
for that crime the recidivists sentence is not yet over; (6) the second crime for which
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legislator uses the term next offence contains elements of the incrimination from article 115
of the Criminal Code of Ukraine.'

Identical to Serbian, criminal proceedings in Ukraine put accent on the necessity of
establishing motives of criminal offences. In accordance with article 64, part 2 of the Code of
Criminal proceedings of Ukraine, crime motives must be established and proved during
carrying out and executing the acts in preliminary criminal proceedings criminal proceedings.
Also, the motives of the committed crime must be produced in the accusing judicial act
(article 223 of the Criminal Proceedings Code of Ukraine) and in judicial act of verdict.
(article 334 of the Criminal Proceedings Code of Ukraine).

Going through the criminal cases related to the article 115-116 and article 113-115
of the Criminal Code of Serbia, we carried out analysis of the content and the degree of
establishing of criminal motives in accusing and criminal acts of verdict (table 5). Depending
on the intensity and the degree of the establishing of the criminal motives in analyzed
criminal cases, we classified the motives for willful homicide in three groups: (1) directly
labeled; (2) indirectly labeled; (3) unlabeled.

The results of the research show the same trend of the Ukraine and the Serbian legal
criminal practice - in the majority of the committed willful homicides the content of the
criminal motives is not established. Consequently, in preliminary criminal proceedings the
state organs of Ukraine have directly established and in the arraignment labeled the criminal
motives in 35 cases or 8.53% while state organs of Serbia established and labeled in
arraignment the criminal motives in 36 cases or 7.51%; in 213 cases or 51.95% the state
organs of Ukraine indirectly established and labeled in arraignment the criminal motives
while the same was done by the state organs of Serbia in 243 cases or 50.73%; in 162
criminal acts or 39.51 the state organs of Ukraine didn’t establish, nor label the criminal
motives in arraignment, while the same wasn’t done by the state organs of Serbia in 200
cases or 41.75%. In criminal proceedings the state organs of Ukraine have directly
established and labeled in arraignment the criminal motives in 25 cases or 8.03% and the
state organs of Serbia in 29 cases or 7.33%; the state organs of Ukraine have indirectly
established and labeled the criminal motives in 167 cases or 53.69%, while the same was
done by the state organs of Serbia in 193 cases or 51.46%; Ukraine state organs didn’t
establish, nor label the criminal motives in 119 cases or 38.26%, while Serbian state
organs the same didn’t do the same didn’t do in 153 cases or 40.80%. The fact that raises
special concern is that state organs of both states didn’t establish, nor label in judicial
acts the criminal motives of the guilty of willful homicide, age 35-40.

' Quenko C.C., HAYKOBO-TIPAKTUYHMI KOMEHTAP JIO KPUMIHAJIBHOI'O
KOJIEKCY YKPATHH, 4-te Buganns KUIB, 2005, ctp. 228-229.
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Table S. The influence of the criminal motives on the degree of entering the plea of
guilty of the accused-guilty and the degree of the establishment of the guilt of the

sentenced-guilty person

(5-a) article 115-116 of the Criminal Code of Ukraine

YEAR THE DEGREE OF THE DEGREE OF THE DEGREE OF
ENTERING THE PLEA ESTABLISHMENT OF ESTABLISHMENT OF
OF GUILTY THE CRIMINAL THE CRIMINAL
MOTIVES IN THE MOTIVES IN THE
ACCUSING JUDICIAL VERDICT
ACT
[
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1992 4 18 19 10 37 27 6 24 14
1993 8 33 40 14 87 55 9 68 41
1994 7 11 26 5 36 27 4 32 19
1995 - 11 14 4 25 14 4 21 11
1996 1 3 9 - 12 10 1 8 9
1997 1 16 14 2 16 29 1 14 25
total 235 410 311

(5-6) Article 113-115 of the Criminal Code of Serbia

YEAR THE DEGREE OF THE DEGREE OF THE DEGREE OF
ENTERING THE PLEA OF ESTABLISHMENT OF ESTABLISHMENT OF THE
GUILTY THE CRIMINAL CRIMINAL MOTIVES IN
MOTIVES IN THE THE VERDICT
ACCUSING JUDICIAL
ACT
G
15}
B
= e > 32 > 3
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o ~ e o e (5]
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]
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1992 1 4 4 11 40 29 8 34 20
1993 1 2 2 7 45 28 5 36 22
1994 1 2 5 6 42 32 5 36 22
1995 1 3 3 8 46 26 7 37 19
1996 1 2 8 - 43 36 3 28 31
1997 - 4 4 4 27 49 1 22 39
total 48 479 375
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For the case K-82/92 criminal judicial Division of District Court in Nis didn’t
establish the motive of the committed criminal offence. As a matter of fact, in the irrevocable
verdict reached 31.08.1992 the court decided that the accused V.C. is guilty because in the
period from 15.04.1989 till 30.07.1991. as a person in charge of the bank, B, by abuse of
authority, gained illegal profit by creating 19 internal money orders of false content and
verified them by her signature, and used them to direct a certain sum of money from savings
books and current accounts of the citizens to her own saving book and current account and in
that way profit of 90.000 dinars, by which she committed offence- abuse of authority (article
242, part 1 of the Criminal Code of Serbia). Court has done a judicial qualification of the
offence and concluded that the accused V.C. committed a deliberate offence according to the
plea of guilty of the accused, statement of the representative of the injured party- bank, T.M.,
as a witness, and by reading the minute book of the court. As a matter of fact, the accused has
confessed to the deed completely and explained that she acted in the same way as described
in the wording of a sentence. She said that her material situation was good. Only after the
proceedings started did the accused pay the compensation to the bank. In the statement of the
representative of the bank as an injured party, the court has concluded that the accused
worked in the bank as an individual reporter on the preparation of the material and that in that
period she committed the offence in the way that was described. The witness stated that the
accused was in wealthy financial situation and that the usurped property was compensated
only after the beginning of the criminal proceedings. By analyzing the record of the control of
the transactions of current accounts and the savings book of the accused V.C., the court has
decided that the offence was committed in the way described in the wording of a sentence.
On the basis of the evidence the court has in the explanation of the verdict come to the
conclusion that the acts of the accused have all the characteristics of the criminal act of abuse
of authority and that the offence was deliberate. The court neither asked the accused why she
committed the offence nor found out the reason of her committing the offence and not paying
compensation before criminal proceedings.

Analyzing the facts of the statement of the accused and witness T.M., and the facts
from the record of the banking transaction of the current account and the savings book of the
accused V.C. we reached the following conclusions: (1) the accused was in a good financial
situation at the time of the committed criminal offence; (2) the accused has paid
compensation only after the criminal offence was revealed and after the beginning of the
proceeding; (3) the accused has committed a deliberate offence with the intention of gaining
illegal profit; (4) the motive for committing the offence was utilitarian.

The question that arises is how the court reached the conclusion that the committed
a deliberate offence, without previously revealing the motives of the criminal behavior. In the
same way it is illogical to qualify this offence as abuse of authority without previously
establishing existence of the utilitarian motive.

Analyzing the case from this sample, we arrived at conclusion that the court during
establishing the motive and the degree of guilt for the majority of offences concerning illegal
profit. We think that the judicial practice is wrong. Having in mind that the majority of
offences of illegal profit have been motivated by the utilitarian motive, the court has to
establish, in each case, not only the specific elements of incrimination but also the criminal
motive. The complete and precise establishing of all elements of the committed offence and
the content of the criminal motives is a condition for a precise legal qualification of the
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offence. Also, it is necessary to establish the motive, because it carries the quality of
deliberate or willful guilt.

In the case K-64/92 by a verdict of the District court in Nis dating from the 18" of
November 1992, the court has reached the decision that the accused P.Z. committed a
criminal offence of murder (article 47, part 1 of the Criminal Code of the Republic of Serbia).
As a matter of fact, the court has wrongly qualified the criminal offence, because the criminal
motive of the offence was not established. From the statement of the witnesses S.M. and C.T.
it is evident that the accused borrowed the woodworker from the late S.S. on October the 1%,
1990, and promised to give it back on October the 1% 1991. After the agreed period was over
S.S. has twice asked the machine back from the accused P.Z. From the statement of the
witnesses N.N, M.S. and P.J. it is evident that the accused had no intention of giving back the
machine he borrowed, and when the deceased S.S. said that he would sue him, the accused
threatened to kill S.S. if he does that. The witness K.K. and A.A. stated that after that the
accused followed a couple of times the deceased S.S. and threatened to kill him and his
family with his gun. On the critical day the deceased S.S. came to the house of the accused at
9a.m. together with the authorities to take back the machine he lent by court execution. On
that occasion the accused stated that he would immediately hand over the machine and told
the court executors and S.S, to wait for him in the yard. After a while the accused came back
carrying in his right hand the gun of trade mark “zastava 7.65mm”, came on the distance of
3m from S.S., and shooting once hit him in the left part of forehead, and then right after S.S.
fell on his back the accused approached him and from the distance of half meter shot once
again shooting him at the middle of forehead.

The court concluded that the offence was committed in the described way by
hearing the court executors A.S. and M.R., statements of the witnesses C.S., Z.Z. J.N. and
N.R., as well as evidences gathered on the basis of the investigation that was carried out and
the reconstruction of the criminal incident. The report of the experts of forensic medicine
B.D. shows that the death consequence happened violently from the first shot and the expert
in psychiatry in his statement said that the accused was completely responsible. At the court’s
question why he killed S.S. the accused replied he didn’t know. The accused said that he
didn’t want to return the borrowed machine to S.S. because the business was going well.
When the court asked him about the reason for his threatening to the deceased the accused
said that he did it with the intention of keeping the borrowed machine although he was aware
that the machine wasn’t his property. On the basis of the gathered evidence and actual
position, the court has concluded in the explanation of the verdict that the accused committed
the crime offence willful homicide by recklessness.

Criminal Court didn’t deal with the problem of gathering evidence for the motive of
the committed criminal offence although from the statement of the witnesses, from the
evidence gathered by investigation and reconstruction of the criminal offence, from the report
of the experts of forensic medicine and psychiatry, from the way of committing the offence
and the statement of the accused the conclusion that can be made is that this is the case of the
first degree murder (article 47, part 2, item 4 of the previous Criminal Code of Serbia and
article 114, part 1, item 5 of the Criminal Code of Serbia) where our legislator overlooked the
utilitarian motive as a qualifying circumstance.

The justification for not establishing criminal motives exists only in those cases
when the court concludes that the person that committed the offence was at the moment
completely mentally incompetent. We think the weaker professional capabilities of some
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judges for establishing the criminal motives mustn’t be valid for decision whether or not to
analyze and establish the motives of the criminal offences in concrete cases processed in
court.

According to article 367 of Code of Criminal Proceedings in Ukraine, when the
facts of the criminal case in question aren’t established with the highest degree of knowledge-
veracity, the judicial act pronounced in the higher instances of the trial is liable to change and
revision. Anyway, our research of those criminal cases for which the criminal motives aren’t
established shows the existence of the traditional attitude of the Ukraine and Serbian judicial
practice and in higher instances of trial the content of the criminal motives is not determined
for willful homicide. Also, a large number of criminal incidents in which criminal motives
are established and labeled indirectly or abstractly shows insufficient level of education of the
judges of the criminal court in the demarcation between criminal motives and other
subjective elements of the criminal offence. Criminal motives are rather often identified with
emotions, habits or beliefs of the guilty of willful homicide. The question remains how and
on what basis the Criminal Court could establish intentional or willful guilt, fix the length of
punishment of imprisonment for the guilty and deliver a sentence of guilty, without
previously establishing the content and intensity of the criminal motives.

The statistic fact that is very obvious and worrying concerns the wrongly
established content of the criminal motives in the analyzed criminal cases. This, as a
consequence had a large number of changes of qualification of the committed offences, but
during this new qualification the court has also made some substitution of the criminal
motives by other criminal law elements of the committed offence (aim, motive or cause of
the criminal offence, emotional state of the guilty person, or the injured person etc). In that
way the judge has skillfully tried to conceal the non-existence of the established criminal
motives that are the basis for the existence of incriminations from article 115-116 of the
Criminal Code of Ukraine and article 113-115 of the Criminal Code of Serbia. This was a
frequent trend in Ukraine and Serbian Criminal law practice (table 6).

Table 6. The influence of the motives on the change of legal qualification and on
the quality of the establishing the content of guilt in criminal proceedings

(6-a) Article 115-116 of the Criminal Code of Ukraine

THE
CHANGE OF g;l gl_llll\il;]/["g%NVCEEs INFLUENCE OF ESTABLISHM
LEGAL ON THE CHANGE THE MOTIVE ON ENT OF THE
QUALIFICATION OF LEGAL THE CONTENT OF MOTIVES IN
YEAR IN CRIMINAL QUALIFICATION GUILT (total COURT, FOR
PROCEEDINGS number of willful THE GUILT
IN CRIMINAL
(total number 26) PROCEEDINGS murdrers 17) IN WILLFUL
MURDERS
1992 31 24 5 4
1993 50 38 5 4
1994 13 9 2 1
1995 10 9 - -
1996 11 8 2 2
1997 11 6 3 1
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(6-b) Article 113-115 of the Criminal Code of Serbia

THE
CHANGE OF gl]j "E}IIIEFMLgE‘IIVVCEES INFLUENCE OF ESTABLISHM
LEGAL ON THE CHANGE THE MOTIVE ON ENT OF THE
QUALIFICATION OF LEGAL THE CONTENT OF MOTIVES IN
YEAR IN CRIMINAL QUALIFICATION GUILT (total COURT, FOR
PROCEEDINGS number of willful THE GUILT
IN CRIMINAL
(total number 25) PROCEEDINGS murdrers 17) IN WILLFUL
MURDERS
1992 6 5 5 2
1993 10 8 4 1
1994 3 2 2 1
1995 2 2 1 1
1996 2 1 2 2
1997 2 1 3 1

Out of the total number of 157 criminal cases in Ukraine (Kiev) for the
analyzed period, court changed the qualification of the criminal acts in 126 cases or
78.34% of the cases, while in 94 or 59.87% of cases the change of qualification was
caused by a legal nature of the criminal motives. In Serbia, from the total number of 35
criminal cases (the city of Nis) for the analyzed period, the change of qualification was
done in 25 or 71. 42% of the cases, while in 19 or 54.28% of the cases the change of
qualification was caused by a legal nature of the criminal motives.

Consequently, in the case number 2-37/92, the previous legal qualification was
willful homicide of the injured person J. according to the article 93, part a, e, z of the
Criminal Code of Ukraine and willful homicide of the injured person B. according to
section 93, part a, e, z of the Criminal Code of Ukraine. During the criminal proceedings
the court concluded that in the concrete criminal incident the willful homicide of the
injured J. and B. is not out of utilitarian motives (article 93, part a of the Criminal Code
of Ukraine) and the court has done a change of qualification of the criminal incident but
didn’t establish the criminal motives of the new legal qualification.

Out of the total number of 235 people found guilty in Kiev, 17 were found
guilty of willful murder from section 115-116 of the Criminal Code of Ukraine, and for
the 12 guilty-sentenced people (5.10%) the court ascertained the content of the criminal
motives in the concrete criminal incident. The court didn’t establish the following
criminal motives: (1) in seven cases-utility (88%); (2) in three cases- concealing the
criminal offence or facilitating the carrying out of the offence (25%); (3)once- the
motive of terror (8.5%) and the motive of revenge (8,5%). From the total number of 48
guilty people accused in Nis, 17 were sentenced for committing willful homicide from
article 113-115 of the Criminal Code of Serbia and for 8 guilty-sentenced people
(16.66%) the court ascertained the content of the criminal motives of the concrete
criminal incident.

In all cases where the motive appears as a qualifying, or a circumstance creating
privilege, there is a more serious or lighter kind of the basic criminal offence.
Consequently, the motive influences the enlargement or lessening the quantum of the
intentional or willful guilt, as well as the more severe or mild punishment. However, the
Serbian legislator very rarely prescribes the content of motives which appear as
qualifying, or circumstances giving privilege. That is the reason why judge of the
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criminal court must in each concrete case, according to his belief and experience find out
whether the motive of the concrete criminal incident was in accordance with social,
ethical and valid legal norms or not. Also, the judge has to perform legal qualification of
the offence precisely and exactly, and one condition for successful realization of this is
knowledge of the content of motive of the concrete criminal incident. For example, if the
person A committed murder because of money, than this is murder in the first degree
(article 114, part 1, item 5 of the criminal Code of Serbia), but if the person committed
murder in the state of intense excitation, for which he was not responsible, but was
caused by attack or a serious insult from the murdered person, that will be privileged
kind of murder - murder in an instant (article 115 of the Criminal code of Serbia). The
motives of the qualifying circumstance can be utility, cruelty, cunningness, enmity,
hatred, blood or ruthless revenge and other, while motives of privilege include love,
humanity, sacrifice, pity, altruism, friendship, mercy and other motives in accordance
with legal and ethical norms of a state community. Serbian legislator uses the term base
motives for all other motives contradicting social and legal norms of behavior and the
motives that guide the delinquent behavior.

In comparative criminal law practice there are several ways for establishment
and qualification of the motives. Firstly, when speaking about base motives, their
existence is illustrated and eliminated in concrete cases in criminal practice by listing in
judicial act. Secondly, a separate category of judicial practice includes the articles of
judicial practice in which the nature of some criminal motives is more closely described.
The most often are the articles on the motive of utility and base motives. Analyzing the
motives in each concrete case, the court tries to find out whether the reasons were legal
or illegal. The third category consists of court articles which give ethical mark to some
kinds of motives. In that way the court ethically grades each motive in the negative as
well as in the positive sense, giving it the quality of mitigating or aggravating
circumstance. Finally, the fourth way of qualifying the motives consists in courts
comparing the criminal motive of the concrete criminal offence with the social and
ethical norms of behavior. This comparing helps the court to establish the ethical value
of motives and their impact on the guilt and sentence.’

Content structure of criminal motives of willful homicide (table 7) is following:
(1) utility (36.65%); (2) revenge (24.43%); (3) concealment (21.86%); (4) the rest
(8.03%); (5) terror (6.43%); (6) jealousy (2.57%). Revenge for performed legal activity’
participates in the total number of criminal motives with 4%.

2 Simi¢-Jeki¢ Z., Utvrdivanje motiva dela i sudska praksa, Jugoslovenska revija za kriminologiju i
kriviéno pravo nb. 1-2, Beograd, 1983, str. 119-120.

3 author’s remark: By the term LEGAL ACTIVITY we refer to the LEGALLY ALLOWED
ACTIVITY OR ACT or a LEGAL ACTIVITY OR ACT official 